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Introduction 
1. These submissions are filed by Media Defence (the ‘Intervener’), pursuant to leave 

granted by the President of the Court in accordance with Rule 44 of the Rules of 
Court.1 
 

2. In the present case, the applicant argues that he was a victim of criminal hate speech 
and his rights under the Convention were violated because the author of the social 
media post containing the alleged hate speech had escaped a criminal conviction. Even 
though the Court does not expressly refer to Article 10 of the Convention in its 
questions to the parties, the outcome of this case has potential consequences for 
freedom of expression, including press freedom.  
 

3. The Court has already held that for certain forms of hate speech a criminal law 
response is required under Article 8. The Intervener is concerned about the expansion 
of the criminal law to other forms of speech, and the effect this will have on the right 
to freedom of expression guaranteed under Article 10. This case raises important 
questions on the permissibility and scope of criminal restrictions with respect to 
freedom of expression. Not all expression that can be seen as hate speech can be 
justifiably restricted, let alone criminalised. The scope of speech that the state may be 
required to restrict through the criminal law is narrower still. 
 

4. The Intervener believes this case provides an opportunity for the Court to clarify the 
standards to be applied when considering whether particular forms of hate speech 
justify a criminal law response under the Convention, particularly in circumstances 
where there are other, non-criminal ways in which restrictions can be imposed on that 
speech.2 
 

5. In seeking to assist the Court in its determination of the matters before it in this case, 
the Intervener will make submissions on the following topics: 
 
(i) The international legal framework which sets out the appropriate standards to 

be applied when assessing whether a particular form of hate speech can be 
considered to have reached a sufficiently high threshold so that it becomes 
subject to the criminal law; 

(ii) The dangers that are inherent in extending the scope of the criminal law to 
extreme forms of expression absent the application of coherent and predictable 
standards; 

(iii) The impact that uncertainty with respect to the criminalisation of speech, and 
its attendant chilling effect, has on public discourse in a democratic society. 

 
International and comparative standards on hate speech and the criminal law 

 
1 Letter dated 28 May 2025 received from the Court granting Media Defence leave to intervene. As stipulated 
in that letter, these submissions do not address comments on the facts and merits of the case, addressing only 
the general principles applicable to the case. 
2 Hate speech is not defined in international law and the term used in these submissions is a convenient shorthand 
for the wide range of laws that seek to prohibit expression that incite, promote, spread or justify violence, hatred 
or discrimination against a person or group of persons, or that denigrates them, by reason of their real or 
attributed personal characteristics. This definition is taken from the Council of Europe CM/Rec (2022)16 - 
Recommendation of the Committee of Ministers to member States on combating hate speech (Adopted by the Committee 
of Ministers on 20 May 2022 at the 132nd Session of the Committee of Ministers). 
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6. The international human rights framework on hate speech recognises the requirement 
to reconcile the imperative of preventing attacks on vulnerable groups with the 
importance of maintaining open debate in a democratic society. In carrying out that 
balancing exercise, the freedom of expression protections under that framework are 
considered broad enough to accommodate speech that can, in the language of this 
Court, “offend, shock and disturb”.3 The UN Human Rights Committee, referring to 
the scope of Article 19 of the International Covenant on Civil and Political Rights 
(‘ICCPR’), describes this approach as “embrac[ing] expression that may be regarded 
as deeply offensive, although such expression may be restricted in accordance with the 
provisions of Article 19, para 3 and Article 20”.4  

 
7. According to Article 20(2) of the ICCPR, states are obliged to prohibit “any advocacy 

of national, racial or religious hatred that constitutes incitement to discrimination, 
hostility or violence.” The UN Human Rights Committee has emphasised that any 
restrictions on rights imposed under Article 20(2) “may not put in jeopardy the right 
itself”5 and must comply with the three-part test of legality, necessity and 
proportionality set out in Article 19(3). It has emphasised that:  

 
“When a state party invokes a legitimate ground for restriction of freedom of 
expression, it must demonstrate in specific and individualized fashion the 
precise nature of the threat, and the necessity and proportionality of the 
specific action taken, in particular by establishing a direct and immediate 
connection between the expression and the threat”.6 

 
8. The prohibition requirement under Article 20(2) does not mean that a state must 

criminalise what it considers to be hate speech. The extent to which that requirement 
should be applied is set out in the Rabat Plan of Action (‘Rabat Plan’ or ‘report’)7, 
which recognises that any limitation on speech must comply with the three-part test, 
as noted above. It then identifies a number of factors that are relevant to the 
assessment of whether the impugned speech reaches a sufficiently high threshold so 
that Article 20 applies. Those factors are set out here: 

 
“(a) Context: Context is of great importance when assessing whether 
particular statements are likely to incite discrimination, hostility or violence 
against the target group, and it may have a direct bearing on both intent 
and/or causation. Analysis of the context should place the speech act within 
the social and political context prevalent at the time the speech was made and 
disseminated; 
 

 
3 ECtHR, Handyside v United Kingdom, App. No. 5493/72, 7 December 1976, §49 
4 UN Human Rights Committee, General Comment No. 34: Article 19: Freedoms of opinion and expression, 
CCPR/C/GC/34, 12 September 2011, §11 
5 Ibid., §21  
6 Ibid., §35 
7 This report was arranged by the Office of the UN High Commissioner for Human Rights (‘OHCHR’) and 
brought together a number of experts. The conclusions and recommendations from the expert workshops 
resulted in the adoption by the experts of the Rabat Plan of Action on the prohibition of advocacy of national, 
racial or religious hatred that constitutes incitement to discrimination, hostility or violence – UN Human Rights 
Council, Annual report of the United Nations High Commissioner for Human Rights – Report of the United Nations 
High Commissioner for Human Rights on the expert workshop on the prohibition of incitement to national, racial or 
religious hatred, A/HRC/22/17/Add.4, 11 January 2013. 
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(b) Speaker: The speakers position or status in the society should be 
considered, specifically the individuals or organisations standing in the 
context of the audience to whom the speech is directed; 
(c) Intent: Article 20 of the ICCPR anticipates intent. Negligence and 
recklessness are not sufficient for an act to be an offence under Article 20, as 
this article provides for “advocacy” and “incitement” rather than the mere 
distribution or circulation of material. In this regard, it requires the activation 
of a triangular relationship between the object and subject of the speech act as 
well as the audience. 
(d) Content and form: The content of the speech constitutes one of the key foci 
of the courts deliberations and is a critical element of incitement. Content 
analysis may include the degree to which the speech was provocative and 
direct, as well as the form, style, nature of arguments deployed in the speech 
or the balance struck between arguments deployed; 
(e) Extent of the speech act: Extent includes such elements as the reach of the 
speech act, its public nature, its magnitude and size of its audience. Other 
elements to consider include whether the speech is public, what means of 
dissemination are used, for example by a single leaflet or broadcast in the 
mainstream media or via the Internet, the frequency, the quantity and the 
extent of the communications, whether the audience had the means to act on 
the incitement, whether the statement (or work) is circulated in a restricted 
environment or widely accessible to the general public; 
(f) Likelihood, including imminence: Incitement, by definition, is an inchoate 
crime. The action advocated through incitement speech does not have to be 
committed for said speech to amount to a crime. Nevertheless, some degree of 
risk of harm must be identified. It means that the courts will have to determine 
that there was a reasonable probability that the speech would succeed in 
inciting actual action against the target group, recognizing that such causation 
should be rather direct.”8 

 
9. Emphasising the importance of ensuring a coherent and principled approach, the 

Rabat Plan recommends that states include as guidance in their legal frameworks 
“express reference to article 20, paragraph 2, of the Covenant (“…advocacy of national, 
racial or religious hatred that constitutes incitement to discrimination, hostility or 
violence…”), and should consider including robust definitions of key terms such as 
hatred, discrimination, violence, hostility, among others.” Consistent with the 
principle that the least restrictive means should be applied when interfering with the 
right to freedom of expression, the report notes that “[c]riminal sanctions related to 
unlawful forms of expression should be seen as last resort measures to be applied only 
in strictly justifiable situations.”9 
 

10. The Rabat Plan offers a principled approach to the application of the criminal law in 
instances where hate speech is alleged. The factors outlined above provide a coherent 
framework when assessing whether states are acting lawfully when seeking to use 
over broad legislative provisions to criminally sanction journalists and others engaged 

 
8 See UN Human Rights Council, Annual report of the United Nations High Commissioner for Human Rights – Report 
of the United Nations High Commissioner for Human Rights on the expert workshop on the prohibition of incitement to 
national, racial or religious hatred, A/HRC/22/17/Add.4, 11 January 2013, §29 
9 The UN Human Rights Committee has for instance commented that restrictions of freedom to expression 
must not be “overbroad” and must be the “least intrusive instrument amongst those which might achieve their 
protective function”: UN Human Rights Committee, General Comment 34: Article 19: Freedoms of opinion and 
expression, CCPR/C/GC/34, 12 September 2011, §34. 
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in public debate on controversial topics. An example of how that framework is applied 
can be seen in a case before the UN Human Rights Committee (‘HRC’) with similar 
facts to the present case. The complainant alleged that the state had failed to take 
effective action against a reported incident of hate speech directed at Muslims by 
members of the Danish parliament. The police had informed the complainant that the 
prosecuting authorities had refused to initiate proceedings against the politicians 
following his complaint. The HRC held that the complaint was inadmissible as the 
complainant had not established that the statements had specific consequences for 
him, or that such consequences were imminent. For those reasons it was held that he 
could not be regarded as a victim of a violation of Article 20(2) of the ICCPR.10 
 

11. As noted above, this Court has already held on several occasions that for certain forms 
of hate speech a criminal-law response is required under Article 8.11 The Intervener 
is therefore concerned in this case not with the risk of the Court establishing an 
obligation to criminalise certain hate speech, but rather with the risk of expanding the 
scope of speech that can be criminalised in a way that impacts Article 10 freedom of 
expression rights. While it has held that where acts that constitute serious offences 
are directed against a person’s physical or mental integrity, only efficient criminal-law 
mechanisms can ensure adequate protection and serve as a deterrent factor,12 the 
Court has also noted that “criminal sanctions, including against the individuals 
responsible for the most serious expressions of hatred, inciting others to violence, 
could be invoked only as an ultima ratio measure.”13 The Court’s reasoning in adopting 
this approach includes that: “[t]he dominant position which the Government occupies 
makes it necessary for it to display restraint in resorting to criminal proceedings.”14 
Taking that into account, and with the heightened Article 10 protection that is 
afforded to the press, the importance of applying a coherent and predictable legal 
framework where allegations of unlawful hate speech are made cannot be overstated.  
 

12. To date the Court has generally approached cases involving extreme forms of 
expression on a case-by-case basis. In its assessment of whether the impugned speech 
has reached the threshold of criminality it has, in carrying out the balancing exercise, 
applied a strict scrutiny test, as in, for example, Şener v. Türkiye. In that case, involving 
the publication of an article criticising the government’s treatment of the Kurdish 
population, the Court rejected the state’s position that the article glorified violence. 
Noting that the article had offered a sober analysis of the armed conflict the Court 
held that the government had “failed to give sufficient weight to the public’s right to 
be informed of a different perspective on the situation . . . irrespective of how 
unpalatable that perspective may be for them.”15 

 
13. The Court has relied on a number of factors, depending on the facts of the case, in its 

assessment of whether a restriction on speech was lawful. In Perinçek v. Switzerland it 
 

10 UN Human Rights Committee A W P v. Denmark, Communication No. 1879/2009, Decision of 1 November 
2013.  
11 For example, where criminal law mechanisms are in place, they should be implemented in a manner which is 
compatible with the State’s obligation to provide effective protection of the rights falling within Article 8. See 
ECtHR, R.B. v Hungary, App. No. 64602/12, 12 April 2016, §§85, 90 and 91; ECtHR, Király and Dömötör v 
Hungary, App. No. 10851/13, 17 January 2017, §72 and 80; ECtHR, Alković v Montenegro, App. No. 66895/10, 
5 December 2017, §§ 68, 72 and 73; and ECtHR, Nepomnyashchiy and Others v. Russia, App. Nos. 39954/09 and 
3465/17, 30 May 2023, §58 
12 See ECtHR, Identoba and Others v. Georgia, App. No. 73235/12, 12 May 2015, §86 
13 ECtHR, Beizaras and Levickas v. Lithuania, App. No. 41288/15, 14 January 2020 
14 ECtHR, Castells v. Spain, App. No. 11798/85, 23 April 1992, §46 
15 ECtHR, Şener v. Türkiye, App. No. 26680/95, 18 July 2000, §45 
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considered the political and social background, whether the statements, fairly 
construed and seen in their immediate or wider context, could be seen as a direct or 
indirect call for violence or as a justification of violence, hatred or intolerance, and the 
manner in which the statements were made, and their capacity to lead to harmful 
consequences.16  

 
14. In Király and Dömötör v. Hungary the Court, referencing its previous case-law, applied 

some of these factors to its assessment of whether there had been a violation of the 
applicants’ Article 8 rights. That case involved a rally targeting the Roma minority, 
which participants accused of “Gypsy criminality”. The intention was to intimidate, 
and the rally was attended by members of far-right groups, known for their militant 
behaviour and acting as a paramilitary group, dressed in uniforms, marching in 
formation and obeying commands. The speakers at the rally encouraged participants 
to “fight back” and “sweep out the rubbish from the country”. They also referred to an 
ongoing ethnic conflict as well as all necessary means of self-protection. Participants 
then marched down the street between the houses inhabited by the Roma, shouted 
obscenities and engaged in acts of violence. Throughout the event, the police placed 
themselves between the demonstrators and the Roma residents to ensure the 
protection of the latter, while the participants themselves threatened the Roma that 
they would come back once the police had gone and demanded the police not to protect 
the Roma minority. The event was organised in a period when marches involving 
large groups and targeting the Roma minority had taken place on a scale that could 
qualify as “large-scale, coordinated intimidation”.17 

 
15. The Court considered all of these factors as relevant, and criticised the domestic courts 

for failing to have regard to them in its assessment of the case. In addition, the Court 
expressly noted that “the clear and imminent risk of violence and violation of the 
rights of others” was a further factor that required the domestic courts’ attention when 
“assessing the nature of the speeches”.18 This is consistent with the approach of the 
Court in Gündüz v. Türkiye19, which involved the applicant, a participant in a television 
broadcast, calling democracy in the respondent state ‘despotic, merciless and 
impious’, advocating for the imposition of sharia law, proffering insults, and referring 
to people as “piç” (bastard).20 In finding a violation of Article 10, the Court noted that 
“there is no doubt that, like any other remark directed against the Convention's 
underlying values, expressions that seek to spread, incite or justify hatred based on 
intolerance, including religious intolerance, do not enjoy the protection afforded by 
Article 10 of the Convention. However, the Court considers that the mere fact of 
defending sharia, without calling for violence to establish it, cannot be regarded as 
‘hate speech’.” 
 

16. In subsequent cases the existence of “a clear and imminent risk of violence and 
violation of the rights of others” was not considered a factor necessary for establishing 
an obligation to adopt a criminal law response to an instance of hate speech (as 
opposed to imposing a non-criminal restriction).21 In the Intervener’s submission the 
likelihood of this risk occurring, and its imminence, is an essential factor in assessing 
whether the speech in question reaches the threshold of criminality. This would align 

 
16 ECtHR, Perinçek v. Switzerland, App. No. 27510/08, 15 October 2015, §204  
17 ECtHR, Király and Dömötör v. Hungary, App. No. 10861/13, 17 January 2017, §§76-77 
18 Ibid., §78 
19 ECtHR, Gündüz v. Türkiye, App. No. 35071/97, 4 December 2003 
20 Ibid., §§10-11 
21 Beizaras and Levickas v. Lithuania, no. 41288/15, § 125, 14 January 2020 
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with the criteria outlined in the Rabat Plan and set out above, and also with the 
approach adopted by the Committee on the Elimination of Racial Discrimination, 
which has confirmed that the protections provided by Article 19 of the ICCPR apply 
in the interpretation of the Convention on the Elimination of All Forms of Racial 
Discrimination.22 With respect to criminalisation of speech the Committee said the 
following: “The criminalisation of forms of racist expression should be reserved for 
serious cases, to be proven beyond reasonable doubt, while less serious cases should 
be addressed by means other than criminal law, taking into account, inter alia, the 
nature and extent of the impact on targeted persons and groups. The application of 
criminal sanctions should be governed by principles of legality, proportionality and 
necessity”.23 It is the Intervener’s submission that these standards provide a principled 
legal framework within which to assess whether speech reaches the threshold of 
criminality. 
 

Dangers inherent in extending the scope of the criminal law to speech 
17. Legal definitions of hate speech tend to be inherently vague and subjective, with the 

result that they can be interpreted in ways that impose restrictions on expression 
within the meaning of Article 10(2) that go further than is strictly necessary.24 This 
uncertainty extends not only to what types of speech can be categorised as hate speech, 
but also to what types of speech should attract criminal sanction. 
 

18. It is well established in the case law of this Court that criminal sanctions will be held 
to be disproportionate when civil remedies are available: “the assessment of the 
proportionality of an interference with the rights protected thereby will in many cases 
depend on whether the authorities could have resorted to means other than a criminal 
penalty, such as civil and disciplinary remedies”25 It has likewise repeatedly held that 
“imposing criminal sanctions on someone who exercises the right to freedom of 
expression can be considered compatible with Article 10 … only in exceptional 

 
22 In particular this applies to Article 4 of the International Convention on the Elimination of All Forms of 
Racial Discrimination (CERD) which states that, “States Parties condemn all propaganda and all organizations 
which are based on ideas or theories of superiority of one race or group of persons of one colour or ethnic origin, 
or which attempt to justify or promote racial hatred and discrimination in any form, and undertake to adopt 
immediate and positive measures designed to eradicate all incitement to, or acts of, such discrimination and, to 
this end, with due regard to the principles embodied in the Universal Declaration of Human Rights and the 
rights expressly set forth in article 5 of this Convention, inter alia: (a) Shall declare an offence punishable by law 
all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all 
acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, 
and also the provision of any assistance to racist activities, including the financing thereof; (b) Shall declare 
illegal and prohibit organizations, and also organized and all other propaganda activities, which promote and 
incite racial discrimination, and shall recognize participation in such organizations or activities as an offence 
punishable by law; (c) Shall not permit public authorities or public institutions, national or local, to promote or 
incite racial discrimination.” – See UN Human Rights Office of the Commissioner, International Convention on the 
Elimination of All Forms of Racial Discrimination, Adopted 21 December 1965 by UN General Assembly 
Resolution 2106, Entry into Force 4 January 1969. 
23 UN, Committee on the Elimination of Racial Discrimination, General Recommendation No. 35: Combatting racist 
hate speech, CERD/C/GC/35, 26 September 2013, §12  
24 See for example report – UN Human Right Council, Report of the Special Rapporteur on Freedom of Religion or 
Belief, A/HRC/31/18, 23 December 2015, §64, where he recognised the serious problems “vaguely defined” 
incitement or hate speech laws cause religious minorities, noting they open the way “to arbitrary application of 
such laws, often to the disadvantage of those who would actually need protection from incitement to acts of 
hatred, including members of religious minorities, dissenters, critics, converts, atheists and others.” 
25 ECtHR, Raichinov v. Bulgaria, App. No. 47579/99, 20 April 2006, §50. See also ECtHR, Lehideux and Isorni v. 
France [GC], App. No. 24662/94, 23 September 1998, p. 2886, §51 in fine and p. 2887, §57; and, mutatis 
mutandis, ECtHR, Cumpǎnǎ and Mazǎre v. Romania [GC], App. No. 33348/96, 17 December 2004, §115 
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circumstances, notably where other fundamental rights have been seriously 
impaired”.26  

 
19. The seriousness of the interference arising from being subject to criminal 

investigation and the related chilling effect of threatened or actual prosecution means 
that criminal law interference with freedom of expression should not be assessed by 
the same standards as interference that does not involve a criminal sanction. In the 
former case, the interference should be examined with regard to the protections 
provided under Article 7 and the standards and safeguards developed by this Court in 
respect of that provision. This would go some way to ensuring that any expansion of 
the categories of speech that are subject to the criminal law must be subject to the 
strictest scrutiny, and that the use of the criminal law in cases of speech is kept within 
its proper bounds.  
 

20. The Council of Europe Venice Commission has noted that “recourse to criminal law, 
which should of itself be reserved in principle to cases when no other remedy appears 
effective, should only take place with extreme caution in the area of freedom of 
expression”. With respect to the practical application of ‘hate speech’ laws it said the 
following: 
 

“[O]ne has to be aware of certain difficulties with enforcement of criminal 
legislation in this area. The intention of the accused speaker or author, the 
effects of his or her action and the political, social or scientific context in which 
the contested statements or publications are made constitute elements that 
may be problematic to evaluate and balance for the prosecuting authorities and 
the courts. For this reason or for reasons of opportunity within the 
discretionary powers of the prosecuting authorities, new, specific legislation 
might raise expectations concerning prosecution and conviction that will not 
be met.” 

 
21. An expansive approach to the criminalisation of hate speech without the strict 

application of coherent and predictable standards will have a deleterious impact on 
free expression generally, and on press freedom in particular. In circumstances where 
the treatment of hate speech by courts has become difficult to predict this may have a 
chilling effect on speech. 
 

22. The effects of considering Article 10 cases involving allegations of hate speech 
without coherent and predictable standards can be seen in Gürbüz and Bayar v Türkiye. 
This case involved the applicants, a newspaper proprietor and a journalist, reporting 
on comments made by high-ranking members of the PKK, including Abdullah Öcalan. 
Those comments related to a ceasefire proposal, with Öcalan stating that he agreed 
with the proposal but that if it failed, the following year would see a transition to 
guerilla war. The applicants were convicted under terrorism laws. The Court found 
no violation of Article 10 even though it acknowledged that the domestic courts had 
convicted the applicants solely because their newspaper had published statements by 
a terrorist organisation.  
 

 
26 ECtHR, Gavrilovici v. Moldova, App. No. 25464/05, 15 December 2009, §60; see also ECtHR, Cumpănă and 
Mazăre v. Romania [GC], App. No. 33348/96, 17 December 2004, §115; ECtHR, Mahmudov and Agazade v. 
Azerbaijan, App. No. 35877/04, 18 December 2008, §50. 
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23. Contrary to well established practice when assessing Article 10 cases, the Court was 
not concerned that the domestic courts had failed to provide relevant and sufficient 
reasons for the interference with the applicants’ rights as journalists, and that in fact 
an Article 10 compliant analysis was completely absent from those courts’ findings. 
Those failures should have been sufficient for a finding of a violation of Article 10. 
However, in a departure from usual practice, the Court decided to undertake its own 
analysis of the statements that were the subject matter of the prosecution. Having 
done so, it found that because those statements appeared to contradict the “spirit of 
tolerance” and other values enshrined in the Convention27  there had been no violation 
of Article 10. 
 

24. In its analysis, the Court failed to take into account that the case was about a public 
interest story reported on by the media. There is long standing case-law dealing with 
this issue going back to Jersild v. Denmark, where, in addition to the focus on the role 
of the press as a ‘public watchdog, the Court emphasised the difference between the 
members of a group that had made openly racist remarks, and the applicant, a 
documentary maker who had sought to analyse and explain this particular group of 
youths and to deal with “specific aspects of a matter that already then was of great 
public concern”.28  
 

25. The Court also failed to apply a coherent and predictable test in its analysis of the 
statements. It did not satisfy itself that the intent of the applicants was to incite 
violence, and then compounded that error by failing to establish whether there was a 
‘clear and imminent danger’ of violence resulting from the statements. In his 
dissenting opinion29 Judge Pavli expressed serious reservations about the efficacy of 
an Article 10 analysis of alleged hate speech that fails to have regard to the context of 
an expression and the probability of its harmful consequences, stating that “[i]f 
today’s judgment truly reflects the current state of our case-law on hate speech, then 
it seems to me that a thorough critical review of that jurisprudence is urgently 
needed”.30 

 
26. Recognising the importance of ensuring the application of the criminal law to speech 

is kept within its proper bounds, Judge Pavli referenced Sürek v. Türkiye, in which the 
Court noted that one of the factors to be considered was whether the expression in 
question was “likely” to incite violence.31 This is a key factor that is required to ensure 
that the application of the criminal law in cases of speech is subject to the proper 
standard of scrutiny, and that any measures interfering with speech are rationally 
connected to the legitimate aim, proportionate,  and also act as a restraint on “the 
inevitable chilling effects of incitement-related provisions: the scope of these 
provisions would be excessive if they extended to speech with only a remote or purely 
speculative chance of actually causing violence”.32  
 

 
27 ECtHR, Gúrbüz et Bayar v Türkiya, App. No. 8860/13, 23 July 2019, § 37 “Elle procède ainsi à l’analyse des 
déclarations litigieuses elle-même notamment lorsqu’il s’agit des déclarations pouvant être qualifiées de discours 
de haine, d’apologie de la violence ou d’incitation à la violence, qui ne sauraient passer pour compatibles avec 
l’esprit de tolérance et vont à l’encontre des valeurs fondamentales de justice et de paix qu’exprime le Préambule 
à la Convention et qui ne sauraient prétendre au bénéfice de la liberté d’expression.” 
28 ECtHR, Jersild v. Denmark [GC], App. No. 15890/89, 23 September 1994, §33 
29 ECtHR, Gúrbüz et Bayar v Türkiya, App. No. 8860/13, 23 July 2019; Judge Pavli, Dissenting Opinion. See in 
particular §§12 – 17. 
30 Ibid., §17 
31 ECtHR, Sürek v. Türkiye (no. 4), App No. 24762/94, 8 July 1999, §58 
32 Ibid.  



 9 

27. This echoes the concerns expressed by Judge Sajó in his dissent in Féret v. Belgium, 
where he stated that, “[u]nless we accept that ‘crimes of opinion’ are compatible with 
the democratic order, it is essential to establish the existence of a punishable (illegal) 
action that follows directly from the speech, or is at least significantly and genuinely 
encouraged by it. There must be another criminal offence committed or likely to be 
committed, and this is where prevention comes in. Incitement is a strong, even 
decisive, psychological exhortation which is supposed to give rise to the other criminal 
offence. But mere intolerance, sentiment without action, or at least without a clear 
tendency to action, cannot constitute a crime.”33 
 

28. A coherent and predictable approach to the application of the criminal law is 
particularly important in the context of online speech. The EU Digital Services Act 
imposes an obligation on large platforms to make decisions on what constitutes 
unlawful speech.34 It does not contain a definition of hate speech, which indicates the 
importance of a principled approach from this Court to allow for the identification of 
the scope of what constitutes unlawful hate speech, and the implications for online 
content moderation.  

 
Uncertainty in the law can have a chilling effect  

29. Uncertainty with respect to the application of the criminal law to speech creates a 
strong chilling effect, which is exacerbated by the increasingly strict rules of 
intermediary liability. This encourages not only self-censorship but also excessive 
takedown of content by online social media platforms. The requirement that 
intermediaries should determine whether online material is unlawful will invariably 
lead to lawful content being removed. This over correction has been evidenced in a 
number of studies examining the extent to which legitimate speech is removed from 
the internet. 
  

30. Moderation is already a challenge for social media companies who are in the best 
position to apply resources to this issue. Meta has said that their moderators “make 
the wrong call in more than one out of every 10 cases”, which was calculated by the 
NYU Stern Centre for Business and Human Rights as approximately 300,000 cases 
per day.35 These errors result in wrongful takedowns and leave unlawful content 
online. The extent of this chilling effect was neatly set out in a recent study by the 
French Ministry of Culture, and was described in the following terms, "[B]ased on a 
survey conducted among a representative sample of French internet users above 15, 
the report shows that 33% of all French internet users have shared audio or video 
material from third parties on platforms. Of these 13% have had at least one upload 
blocked. 58% of those who have had an upload blocked have challenged the last 
blocking decision and 56% of these challenges have been successful and have led to 
the reinstatement of the uploaded content. In absolute numbers this means that more 

 
33 Féret v. Belgium, no. 15615/07, 16 July 2009 
34 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single 
Market for Digital Services and amending Directive 2000/31/EC (Digital Services Act). 
35 NYU Stern Centre for Business and Human Rights (authored by Paul M. Barrett), Who Moderates the Social 
Media Giants? A Call to End Outsourcing,  June 2020,  available at: 
https://static1.squarespace.com/static/5b6df958f8370af3217d4178/t/5ed9854bf618c710cb55be98/15913137
40497/NYU+Content+Moderation+Report_June+8+2020.pdf.  

https://static1.squarespace.com/static/5b6df958f8370af3217d4178/t/5ed9854bf618c710cb55be98/1591313740497/NYU+Content+Moderation+Report_June+8+2020.pdf
https://static1.squarespace.com/static/5b6df958f8370af3217d4178/t/5ed9854bf618c710cb55be98/1591313740497/NYU+Content+Moderation+Report_June+8+2020.pdf
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than 700.000 French internet users (1.4% of the total) have been at the receiving end 
of an unjustified blocking decision."36 
 

31. A more recent study of content removal from online social media platforms in Europe 
found that more lawful than unlawful speech was removed by moderators and others 
on Facebook and YouTube in France, Germany, and Sweden.37 The extent to which 
lawful speech was removed was staggeringly high - between 87.5% and 99.7% of the 
content removed was considered lawful. The highest proportion of lawful content that 
was removed was in Germany - 99.7% of Facebook deleted comments and 98.9% of 
deleted YouTube comments were considered lawful. The authors of the report 
suggest this could be a consequence of the German Network Enforcement Act.38 
The corresponding figures for Sweden were 94.6% for both Facebook and YouTube. 
The figures for France for deleted comments that the authors considered lawful were 
92.1% for Facebook and 87.5% for YouTube.39 Importantly, the study found that 
among the deleted comments, the majority were classified as “general expressions of 
opinion.”40 
 

32. Self-censorship is also a logical consequence where the law is misunderstood or 
uncertain. It was described in the following terms in a defamation case in the High 
Court of England and Wales: “there is no more “chilling effect” upon freedom of 
communication, or indeed upon the exercise of any other rights such as those of 
privacy and the protection of individual reputation, than uncertainty as to the 
lawfulness of one's actions.”41 If it is wrongly believed that the law prohibits, or may 
prohibit, certain conduct, people may needlessly censor themselves. The chilling effect 
can also arise when the law or proposed changes to the law are misrepresented. This 
may lead to people reporting lawful expression as being unlawful hate speech.42  

 
Conclusion 
33. The Intervener respectfully requests that having regard to the facts of this case the 

Court state in clear terms that, as a matter of principle, criminal law prohibitions on 
speech, absent incitement to violence or other criminal act, are not compatible with 
Article 10 of the Convention. This approach is consistent with the international legal 
framework outlined herein, and would provide clarity as to the threshold required to 
be reached before a criminal law response can be justified under the Convention. 
Connected to this, it should be emphasised that there remains available a range of less 
restrictive measure where hate speech is alleged.  

 
36 Ministere De La Culture, CSPLA mission on tools for recognizing content protected by online sharing platforms: 
state of the art and proposals, 30 January 2020, available at: 
https://www.culture.gouv.fr/Thematiques/Propriete-litteraire-et-artistique/Conseil-superieur-de-la-
propriete-litteraire-et-artistique/Travaux/Missions/Mission-du-CSPLA-sur-les-outils-de-reconnaissance-
des-contenus-proteges-par-les-plateformes-de-partage-en-ligne-etat-de-l-art-et-propositions  
37 The Future of Free Speech, Preventing “Torrents of Hate” or Stifling Free Expression Online - an assessment of 
social media content removal in France, Germany and Sweden, May 2024, available at https://justitia-
int.org/en/14062/  
38 Ibid., p.6 
39 Ibid. p.6 
40 Ibid. p.7 
41 Jameel & Another v. Wall Street Journal Europe [2004] EWHC 37 (QB), §17 
42 See for example, Jacob Mchangama, J.K. Rowling Is Right to Protest Hate-Speech Laws, 5 April 2025, “Critics 
have lambasted the act for being overly vague and likely to instil a climate of fear and self-censorship. The 
Association of Scottish Police Superintendents predicted a huge increase in complaints, including people 
seeking to “score points” against opponents.”, available at: https://www.wsj.com/politics/j-k-rowling-is-
right-to-protest-hate-speech-laws-35df55d9 

https://www.culture.gouv.fr/Thematiques/Propriete-litteraire-et-artistique/Conseil-superieur-de-la-propriete-litteraire-et-artistique/Travaux/Missions/Mission-du-CSPLA-sur-les-outils-de-reconnaissance-des-contenus-proteges-par-les-plateformes-de-partage-en-ligne-etat-de-l-art-et-propositions
https://www.culture.gouv.fr/Thematiques/Propriete-litteraire-et-artistique/Conseil-superieur-de-la-propriete-litteraire-et-artistique/Travaux/Missions/Mission-du-CSPLA-sur-les-outils-de-reconnaissance-des-contenus-proteges-par-les-plateformes-de-partage-en-ligne-etat-de-l-art-et-propositions
https://www.culture.gouv.fr/Thematiques/Propriete-litteraire-et-artistique/Conseil-superieur-de-la-propriete-litteraire-et-artistique/Travaux/Missions/Mission-du-CSPLA-sur-les-outils-de-reconnaissance-des-contenus-proteges-par-les-plateformes-de-partage-en-ligne-etat-de-l-art-et-propositions
https://justitia-int.org/en/14062/
https://justitia-int.org/en/14062/
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