IN THE EUROPEAN COURT OF HUMAN RIGHTS
App No. 30007/23

BETWEEN:

O.C.
Applicant

LATVIA

Respondent

WRITTEN COMMENTS OF THE THIRD-PARTY INTERVENER

11 June 2024



Introduction
1. These written comments are submitted by Media Defence (the ‘Intervener’), pursuant to
leave granted by the President of the Fifth Section in accordance with Rule 44(3) of the
Rules of Court.!

2. This case concerns an applicant who is a Russian national residing in Finland following
a granting of refugee status in 2012. The Latvian government imposed an entry ban on
the applicant in 2022 on grounds of national security. Specifically, the ban was imposed
because the applicant was alleged to have supported Russia’s full-scale invasion of
Ukraine and annexation of Crimea. The domestic courts upheld the entry ban, and the
applicant now claims violations of her rights under Article 6 and 10. In respect of Article
10, the applicant alleges the entry ban was an act of retaliation for her activities as a
journalist. In its Statement of Facts, the Court asks whether the applicant is within the
respondent state’s jurisdiction for the purposes of Article 1 of the Convention.

3. Entry bans relating to Article 10 rights are not uncommon in the territory of the Council
of Europe. Aside from the cases that have been considered by this Court and examined
below, recent examples include an entry ban in 2023 imposed on a Moldovan journalist
preventing her from entering the separatist Transnistrian region of Moldova. The
journalist was informed of the decision at the de facto border as she was travelling
with two other journalists from Chisindu to report on a football match in Tiraspol.
She was forced to sign a document stating she had been declared ‘undesirable’ and
banned from entry for three years. According to the journalist, the ban was related
to a reporting trip to the Transnistrian region earlier that year, during which she
accompanied a journalist from Deutsche Welle.? In 2022, a Turkish Cypriot
journalist was banned from entering Tiirkiye and held by police at Antalya airport
for 19 hours before being sent back to Cyprus. The Turkish Cypriot Journalists
Association criticised the ban as “a blow to freedom of expression and freedom of
the press”. The journalist had recently published a special report documenting a
series of external interventions by the Turkish government in the internal political
affairs of the Turkish Cypriot community.?

4. The Court has consistently emphasised the essential role played by the press as a ‘public
watchdog’ in a democratic society, and it has connected their task in imparting
information and ideas on all matters of public interest to the public’s right to receive
them.* The emphasis is on the public’s interest in receiving information to facilitate
participation in informed debate and deliberation.> The availability through the media

! Leave granted by way of letter from the Court dated 21 May 2024. As requested by the Court, the written
comments do not address the facts or merits of the case and only address general principles of law applicable to
the determination of the case.

2 Council of Europe, Safety of Journalists Platform, Moldovan Journalist Elena Covalenco Banned from
Transnistrian Region, 20 December 2023, available at: https://fom.coe.int/en/alerte/detail/107640394

% Council of Europe, Safety of Journalists Platform, Cypriot Turkish Journalist Aysu Basri Akter Denied Entry to
Tiirkiye, 28 July 2022, available at: https://fom.coe.int/en/alerte/detail/107637828 According to the Council of
Europe report documenting this entry ban, this was the sixth reported case in recent years of Tiirkiye refusing
entry to journalists and others who have criticised the state.

4 Satakunnan Markkinapdrssi Oy and Satamedia Oy v. Finland [GC], no. 931/13, § 126, 27 June 2017; Bédat v.
Switzerland [GC], no. 56925/08, § 51, 29 March 2016; Axel Springer AG v. Germany [GC], no. 39954/08, § 79,
7 February 2012.

5 According to the Special Rapporteur on the promotion and protection of the right to freedom of opinion and
expression the right to information is grounded in the public’s right to know “information of public interest”, see
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of a range of information on matters of public concern and controversy allows for
informed public opinion to emerge. For that information to be available journalists must
be able to access it. Therefore, the question of whether a journalist residing in one
member state of the Council of Europe who is banned from entering another member
state, or territory under the effective control of another member state, comes within the
Article 1 jurisdiction of that member state is one of profound importance for press
freedom generally, and for individual journalists. It affects not just their ability to impart
information, but also to carry out essential journalistic functions such as investigations
and newsgathering.

5. This Court has examined the legality of entry bans in Article 10 cases on a number of
occasions recently. Having regard to those judgments, and to this Court’s extensive case
law on Article 1 jurisdiction, through these written comments the Intervener makes the
following submissions - (i) according to this Court’s case law, where an entry ban is
imposed on a journalist engaged in public interest reporting and residing outside a
member state’s territorial boundaries, that journalist comes within the state’s jurisdiction
for the purposes of Article 1 of the Convention; (ii) the basis for that jurisdiction can be
found in this Court’s case law; (iii) international and comparative case law on the
meaning of ‘jurisdiction’ provides further support for the proposition that jurisdiction
arises in such cases; and, (iv) at the merits stage, a decision by a state to impose an entry
ban on a journalist engaged in public interest reporting must be subject to the most
rigorous scrutiny to ensure its lawfulness.

The Court’s case law on Article 10 related entry bans

6. Where the Court has been required to deal with entry bans involving alleged interference
with Article 10 rights it has tended to proceed on the assumption that the provisions of
the Convention apply. Where the entry ban in such cases was made pursuant to
ministerial order and confirmed by order of a court, for the purposes of Article 1
jurisdiction that assumption could be based on the exercise of an apparent legal power
over the individual claiming a violation of their rights.®

7. In Cox v Tiirkiye the applicant, a US citizen and university lecturer, had been deported
from the respondent state and banned from re-entering.” The entry ban was ordered by
the Ministry of the Interior following recommendations by various agencies of the state,
including the National Intelligence Service.® The applicant’s challenge to the entry ban,
that it was imposed because of her religious beliefs and because of statements she had
made about issues relating to the Kurdish community and Armenia, was rejected by the
domestic courts.” This Court considered the applicant’s complaint not under Article 9,
which she had relied on in her application form but failed to provide the necessary
evidence to substantiate, but Article 10. It did not think it necessary to consider whether
an issue arose as to the extraterritorial application of the Convention.

UN General Assembly, Promotion and protection of the right to freedom of opinion and expression, UN Doc No.
A/68/362 (4 September 2013), available at: https://undocs.org/A/68/362, §19;’

¢ See for example Cox v Tiirkiye, no. 2933/03, 20 May 2010; Kirkorov v Lithuania, no. 12174/22, 18 April 2024.
For an analysis of the Court’s approach in such cases, see Milanovic, Marko, ‘Extraterritorial Application of
Human Rights Treaties’, pp. 199 — 207, OUP 2011.

7 Cox v Tiirkiye, no. 2933/03, 20 May 2010.

$1bid § 7.

° Ibid § 22.



8. Importantly, in the context of the present case, while the applicant had lived in the
respondent state, lecturing in two universities there in the 1980s, the Court’s analysis
was focused on the entry ban. It observed that “the applicant did not complain that she
was not allowed to stay or live in Tiirkiye but rather that her previously expressed
opinions had prompted the authorities to impose a permanent ban on her re-entry.”!° It
held that the entry ban was “materially related to her right to freedom of expression
because it disregards the fact that Article 10 rights are enshrined ‘regardless of frontiers’
and that no distinction can be drawn between the protected freedom of expression of
nationals and that of foreigners”, and noted that “this principle implies that the
Contracting States may only restrict information received from abroad within the
confines of the justifications set out in Article 10(2)”.!! (underlining added)

9. In its analysis the Court in Cox referred to the case of Women on the Waves and others
v Portugal, which involved organisations campaigning for reproductive rights that
chartered a ship in order to sail into Portugal’s territorial waters.!> A ban on entry was
imposed by way of ministerial order, and a Portuguese warship was deployed to enforce
that order. The domestic courts rejected the applicants’ challenge. This Court held that
the entry ban amounted to a violation of the applicants’ Article 10 rights and, again, did
so without any reference to questions relating to Article 1 jurisdiction. In that case, it is
notable that the Court emphasised not just the importance of the applicants’ right to
disseminate information, but also their right to do so using specific methods that would
have required them to be on the territory of the respondent state, including “symbolic
activities of protest against legislation which they consider unjust or infringing upon

fundamental rights and freedoms”.!3

10. The recent case of Kirkorov v Lithuania is also instructive.!* There, the applicant was
banned from entering the respondent state for a period of five years. The ban was
imposed on national security grounds as the applicant, a Bulgarian and Russian national
and well-known musician, was alleged to have provided support for Russia’s annexation
of Crimea by performing there as part of what is described in the judgment as “the
Russian Federation’s tool of ‘soft power’.!> The applicant challenged the ban in the
domestic courts and lost. Before the Second Section of the Court, the applicant’s claim
was found to be inadmissible, but not for any reasons relating to Article 1 jurisdiction.

11. The applicant had complained to the Court that his rights had been violated under Article
10 of the Convention, and Article 1 of Protocol No. 1 to the Convention. At the outset
of the Article 10 analysis, the Court referenced the findings in Cox that no distinction
can be drawn between the protected freedom of expression of nationals and that of
foreigners, and that member states may only restrict information received from abroad
within the confines of the justifications set out in Article 10(2).!® The Court also
emphasised that the right to freely express opinions is of such importance that it cannot

107bid § 27.

' 1bid § 31.

12 Women On Waves and Others v. Portugal, no. 31276/05, 3 February 2009.
13 Ibid. § 39.

4 Kirkorov v Lithuania, no. 12174/22, 18 April 2024.

15 See for example Kirkorov § 59.

16 Ibid § 53.



be restricted in any way, so long as the individual concerned “does not commit any
reprehensible act” at the time of exercising that right.!”

12. The Court then determined that there had been an interference with the applicant’s
freedom of expression because he was banned from entering Lithuania on the basis of
his opinions and, consequently, his ability to impart information and ideas within the
state was restricted.!® However that interference was held to be justified after the Court
carried out a careful analysis of whether the restriction was provided by law, served a
legitimate aim, and was necessary in a democratic society.!® As for the complaint under
Article 1 Protocol No. 1, this was found inadmissible for failure to exhaust domestic
remedies.?’ The implication being that had the applicant brought an action for damages
in the civil courts, as required under Lithuanian law, his claim on this point may have
been admissible. As with the other cases referred to above, the Court did not consider it
necessary to address any question of Article 1 jurisdiction.

13. The factual background in each of the above cases is not dissimilar to the one in the
present case. The approach taken by the Court in those cases has also been taken in cases
involving entirely different factual backgrounds. Those cases also involved the exercise
of an apparent legal power over the individual outside the territory who was claiming a
violation of their Convention rights, and in those cases too, the Court made no reference
to Article 1 jurisdiction.?!

Relevant case law of this Court on Article 1 jurisdiction

14. The Court’s analysis and the outcome of the cases outlined above suggests that
jurisdiction was assumed on each occasion, although, as noted above, the basis for that
assumption is unclear. It could be argued that, in fact, because the impugned acts in
those cases took place in the territory of the respondent state, it doesn’t matter that the
person whose rights were impacted was at all material times outside that state, as they
came within the state’s jurisdiction because of where the impugned act occurred. An
alternative reading is that jurisdiction was exercised because the impugned act had an
effect outside the territory of the member state where it occurred.

15. The general principles applicable to jurisdiction that the Court has developed in the
context of a range of different factual situations are well-established. In A/-Skeini v
United Kingdom the Grand Chamber described those general principles in the following
terms:

A state’s jurisdictional competence under article 1 is primarily territorial.
Jurisdiction is presumed to be exercised normally throughout the state’s
territory. Conversely, acts of the contracting states performed, or producing
effects, outside their territories can constitute an exercise of jurisdiction within
the meaning of article 1 only in exceptional cases. To date, the Court in its case

171bid. § 62; Ezelin v. France, 26 April 1991, § 53, Series A no. 202, and Women On Waves, § 41.

13 Ibid.

Y 1bid. § 67.

20 Ibid. § 70.

2L See for example Sholokhov v Armenia and the Republic of Moldova, no. 40358/05, 31 July 2012; Vrbica v.
Croatia, no. 32540/05, 1 April 2010 including two Concurring Opinions that said nothing about Article 1
jurisdiction.



law has recognised a number of exceptional circumstances capable of giving
rise to the exercise of jurisdiction by a contracting state outside its own
territorial boundaries. In each case, the question whether exceptional
circumstances exist which require and justify a finding by the Court that the
state was exercising jurisdiction extra-territorially must be determined with
reference to the particular facts.”?

16. The case law on Article 1 jurisdiction is entirely concerned with situations that are
exceptional to the territoriality principle. The meaning of ‘exceptional’ has been
considered in the UK courts in relation to cases involving the operation of British armed
forces abroad. The UK Supreme Court noted that the word ‘exceptional’ is there “not to
set an especially high threshold for circumstances to cross before they can justify a
finding that the state was exercising jurisdiction extraterritorially. It is there to make it
clear that, for this purpose, the normal presumption that applies throughout the state's
territory does not apply”.2* In a subsequent case before the High Court of England and
Wales, the court considered the basis on which a member state’s activities abroad can
fall within the scope of its human rights treaty obligations, noting that while it could still
be considered ‘exceptional’ for states to exercise authority or control abroad, it can no
longer be considered ‘exceptional’ for jurisdiction to arise when they do s0.2*

17. The line of cases outlined in the above section would seem to bear that out. As noted
above, the Convention was assumed to apply in those cases. Because the question of
jurisdiction has been raised in the present case, in order to examine what the basis might
have been for assuming jurisdiction it is necessary to carry out an analysis of the general
principles that have been developed in the interpretation of Article 1.

18. Relevant to that question are the Court’s finding that a state’s responsibility under the
Convention can be triggered by acts which “produce effects outside its own territory”
and which give rise to jurisdiction, by reason of the exercise of authority or control.? In
addition, the Court has found a “State’s responsibility may ... be engaged on account of
acts which have sufficiently proximate repercussions on rights guaranteed by the
Convention, even if those repercussions occur outside its jurisdiction”.?® In other words,
a jurisdictional link can be triggered where actions carried out in one state have
consequences in another state.

19. In Aliyeva and Aliyev v Azerbaijan, the Court found there existed a jurisdictional link
where Azerbaijani authorities had started investigations into a murder committed in
Ukraine based on a criminal cooperation agreement. The Court observed that
“Azerbaijani jurisdiction under Article 1 was engaged ... in accordance with the
applicable international treaty (between the states) and their national law.”?’ In
Giizelyurtlu and others v Cyprus and Tiirkiye, it was held that because an investigation
had been opened in Northern Cyprus relating to the applicants’ relatives’ deaths, this

22 Al-Skeini and Others v the United Kingdom [GC], no. 55721/07, §§ 131-132, ECHR 2011; See also Georgia v
Russia (1I) [GC], no. 38263/08, §81, 21 January 2021.

23 UKSC, Smith and Others (FC) v The Ministry of Defence, [2013] UKSC 41, § 30.

24 High Court of Justice, Serdar Mohammed v Ministry of Defence [2014] EWHC 1369 (QB), § 137(v).

35 Al-Skeini §§ 133 - 137; Bankovic and Others v. Belgium and Others, App. no. 52207/99 (ECtHR, 12 December
2001), § 73; Catan and others v. Moldova and Russia, App. no. 48787/99 (ECtHR, 8§ July 2004).

26 Ilagcu and Others v Moldova and Russia [GC], no. 48787/99, § 317, ECHR 2004-VII.

27 Aliyeva and Aliyev v. Azerbaijan, no. 35587/08, Judgment of 31 July 2014, §§ 56-57.



was sufficient to establish a jurisdictional link for the purposes of Article 1. The Grand
Chamber also clarified that, even if no investigation had been instituted, a jurisdictional
link would have been established because of the “special features” of the case, namely
the fact that the murder suspects were known to have fled to the part of the Cypriot
territory which was under the effective control of Tiirkiye, therefore preventing the
Republic of Cyprus from fulfilling its own Convention obligations.? In Romeo Castario
v Belgium, the Court held that the existence of competence under the European Arrest
Warrant regime was sufficient to trigger the jurisdictional link under Article 1 in relation
to Article 2 procedural obligations.?’

20. A jurisdictional link has also been found to exist where an applicant outside the territory
of a state has brought a civil claim in that state. In Markovic and others v Italy the
applicants were relatives of people killed when a building in Belgrade was struck by a
missile launched from a NATO aircraft. They issued a claim for damages and the Court
of Cassation held that the Italian courts had no jurisdiction to hear the claim. The
applicants contended that their rights under Article 6 had been infringed. Before the
Court, the Italian Government conceded that the applicants had brought themselves
within the ambit of the State's jurisdiction by lodging a claim.>* Following that
concession, it was held as follows:>!

The Court considers that, once a person brings a civil action in the courts or
tribunals of a State, there indisputably exists, without prejudice to the outcome
of the proceedings, a “jurisdictional link” for the purposes of Article 1. The
Court notes that the applicants in the instant case brought an action in the
Italian civil courts. Consequently, it finds that a “jurisdictional link” existed
between them and the Italian State.

21. A further example of where a jurisdictional link was found to have been established as
a consequence of an impugned act committed by a state impacting a claimant outside
the territory of that state is Bosphorus v Ireland. Here, an aircraft owned by an entity in
the former Federal Republic of Yugoslavia and leased by a Turkish company was seized
in Dublin in order to comply with EU sanctions. The Turkish lessors had no connection
with Ireland other than the maintenance contract with an Irish company pursuant to
which the aircraft had been flown to Dublin. Neither the Irish Government nor other
intervening parties, including the European Commission, submitted that Article 1
excluded the application because the Turkish lessors were not within the jurisdiction of
Ireland when the aircraft was seized. However, the Court addressed that very issue in its
judgment:*?

"In the present case it is not disputed that the act about which the applicant
complained, the detention of the aircraft leased by it for a period of time, was
implemented by the authorities of the respondent state on its territory following
a decision to impound of the Irish Minister for Transport. In such circumstances

B Giizelyurtlu and others v. Cyprus and Tiirkive, § 188.

2 Romeo Castafio v. Belgium, ECtHR, Application No. 8351/17, Judgment of 9 July 2017, § 42.

30 Markovic and Others v. Italy [GC], no. 1398/03, § 38, ECHR 2006-XIV.

3L Ibid. §§ 54 — 55.

32 Bosphorus Hava Yollart Turizm ve Ticaret Anonim Sirketi v. Ireland [GC], no. 45036/98, § 137, ECHR 2005-
VI



the applicant company, as the addressee of the impugned act, fell within the
Jurisdiction’ of the Irish state...”

22. Like in Cox, in Markovic and Bosphorus the applicant was outside the territory of the
state when initiating proceedings to challenge an act that occurred in the state.’® The
difference between those cases is that in Cox Article 1 was not referred to at all. In the
present case, in its Questions to the Parties, the Court draws a contrast between Cox and
M.N. and others v Belgium®? on the issue of jurisdiction. In M. N. the impugned decisions
were taken in Belgium, following efforts by the applicants to secure visas through their
consular service in Beirut. Those visa applications were refused, and proceedings were
brought in Belgium on behalf of the applicants to challenge those refusals. Ultimately,
the Grand Chamber found the applicants’ claims inadmissible on the basis they did not
come within the jurisdiction of the Belgian state. Importantly, the Grand Chamber found
that bringing court proceedings in Belgium was not sufficient to trigger a jurisdictional
link and distinguished Giizelyurtlu.>

The relevant proceedings in Giizelyurtlu and Others - which created a
Jurisdictional link with Turkey - were criminal proceedings opened at the
initiative of the Turkish authorities (which had control over the “Turkish
Republic of Northern Cyprus”). They thus corresponded to action by a
Contracting State in the context of its procedural obligations under Article 2.
This is very different from administrative proceedings brought at the initiative
of private individuals who have no connection with the State concerned except
for proceedings which they themselves freely initiated, and without the choice
of this State, namely Belgium, being imposed by any treaty obligation.

23. The basis for the distinction was, therefore, that in contrast to the other judgments of
this Court where ‘procedural’ control exercised by the state triggered a jurisdictional
link, the visa applications in M.N. were the consequence of a choice made by an
individual to enter the Belgian embassy in Beirut, without any involvement of the
respondent state. The Grand Chamber noted that finding a jurisdictional link in those
circumstances “would amount to enshrining a near-universal application of the
Convention on the basis of the unilateral choices of any individual, irrespective of where
in the world they find themselves, and therefore to create an unlimited obligation on the
Contracting States to allow entry to an individual who might be at risk of ill-treatment
contrary to the Convention outside their jurisdiction. If the fact that a State Party rules
on an immigration application is sufficient to bring the individual making the application
under its jurisdiction, precisely such an obligation would be created”.*¢

24. The Grand Chamber’s analysis is very much predicated on the specific facts arising in
M.N. This is consistent with the Court’s approach to cases involving analysis of Article
1 jurisdiction issues, which require a detailed inquiry into the factual circumstances of
each case.’” In rejecting the ‘jurisdictional link” argument the Grand Chamber held that

3 Cox §§ 10 -11.

3 M.N. and Others v. Belgium (dec.) [GC], no. 3599/18, 5 May 2020

%5 Ibid. §§ 121 —123.

36 Ibid.

37 See for example Georgia v Russia (1) [GC], no. 38263/08, 21 January 2021. In that case, following examination
of'the factual circumstances, the Grand Chamber determined that precisely because of the difficulty in establishing
the relevant circumstances, while also taking into account the factual situation in that case was predominantly



facilitation of access to asylum procedures through consular offices remains a matter for
each state, noting that had it found otherwise, “such an extension of the Convention’s
scope of application would also have the effect of negating the well-established principle
of public international law, recognised by the Court, according to which the States
Parties, subject to their treaty obligations, including the Convention, have the right to
control the entry, residence and expulsion of aliens”.?8 In Cox, as in Women on the
Waves and Kirkorov, the factual background was manifestly different, and involved the
state exercising authority and control over the applicants by setting in motion a legal
process that affected their rights.

25. While each entry ban case involving Article 10 related issues will turn on its own
specific facts, applying this Court’s case law, jurisdiction is assumed in such cases, and
a logical basis for the existence of a jurisdictional link can be found in the exercise of
authority by the state in causing a legal process to be initiated by ordering and
implementing such a ban. Support for this proposition can be found in the approach of
the Human Rights Committee (HRC) to the extraterritorial application of the
International Covenant on Civil and Political Rights (ICCPR), where a state party is
required to ensure that individuals are able to enjoy and exercise their rights under that
treaty “within its territory and subject to its jurisdiction”.3® The HRC described
jurisdiction in the following terms, with respect to the right to life: “a State party has an
obligation to respect and to ensure the rights under article 6 [ICCPR] of all persons who
are within its territory and all persons subject to its jurisdiction, that is, all persons over
whose enjoyment of the right to life it exercises power or effective control”.*

26. The emphasis there is on whether, at the time of the actual interference with the rights
of an individual, wherever that individual might be located, the state had effective
control over that individual’s ability to exercise their rights. The focus is on the exercise
of ‘authority and control’ or ‘power and effective control’ over individuals. The
overarching principle behind the use of words such as ‘control’, ‘authority’ or ‘power’
is the existence of a relationship between the state producing effects outside its territory
and the individual whose right is alleged to have been violated.*! Understood in this
way, standard extraterritorial models such as power or control over a person could be
regarded as particular examples of a broader principle which is concerned with the
impact on the right itself.*? Consideration of that impact would form part of the factual
assessment in determining whether jurisdiction is established.

regulated by other legal norms, that is, international humanitarian law, a ‘jurisdictional link’ could not be
established.

38 M.N. and Others v Belgium, § 124.

3% UN General Assembly, Article 2 ICCPR, 16 December 1966, United Nations, Treaty Series, vol. 999, p.171,
available at: https://www.refworld.org/docid/3ae6b3aa0.html

40 HRC, General comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political
Rights, on the right to life, Doc No. CCPR/C/GC/36, §63, (30 October 2018), available at:
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1_Global/CCPR_C_GC 36 8785 E.pdf

4 See ECtHR, W.M. v Denmark (dec.), n0.17392/90, ECommHR 14 October 1992: “It is clear, in this respect,
from the constant jurisprudence of the Commission that authorised agents of a State, including diplomatic or
consular agents, bring other persons or property within the jurisdiction of that State to the extent that they exercise
authority over such persons or property. In so far as they affect such persons or property by their acts or omissions,
the responsibility of the State is engaged.”

42 See for example Judge Bonello’s Concurring Opinion in A/-Skeini at § 11.



Entry bans on journalists engaged in public interest reporting must be subject to rigorous
scrutiny to ensure lawfulness

27.

28.

29.

When considering the merits of a complaint concerning an entry ban, the Court should
have regard to the important standard that journalists are entitled to “certain increased
protections under Article 10 of the Convention™? and that measures that are capable of
discouraging their participation in public debate on matters of public concern must be
subject to “careful scrutiny.”** In addition to emphasising the importance of ensuring
the press is able to disseminate information without unlawful interference, the Court has
also held that restrictions impacting preparatory journalistic steps prior to publication
fall within the Court’s supervision, and that a journalist’s research and investigative
activities called for the closest scrutiny by the Court on account of the danger
represented by restrictions on that form of activity.* It has recognised the importance
of protecting journalists’ newsgathering activities, which are conducted prior to
publication, as a corollary to the right to freedom of expression and freedom of the press.
For example, the press must be free to gather, collect and assess information and ideas
of public interest in order to perform its ‘public watchdog’ role in an effective way.* In
this context, the Court has consistently affirmed that “the gathering of information is an
essential preparatory step in journalism and an inherent, protected part of press
freedom”.#” An entry ban would amount to a prior restraint on such activities.

In the case of Cumpdnd and Mazare v. Romania the Grand Chamber, referring to the
states obligations, said the following: “Prior restraints on the activities of journalists call
for the most careful scrutiny on its part and are justified only in exceptional
circumstances”.*® When applying this strict scrutiny to entry bans, a court should be
satisfied that (i) the ban is provided by law, (ii) that there are relevant and sufficient
reasons demonstrating the necessity to impose the entry ban on the journalist in order to
achieve a legitimate aim, and (iii) the domestic authorities and courts took into account
the “public watchdog” role performed by the journalist.

In relation to the first factor, the domestic legal framework governing the entry ban must
be accessible and foreseeable, in the sense of being sufficiently clear in its terms to give
individuals an adequate indication as to the circumstances in which and the conditions
on which the authorities are entitled to resort to measures affecting their rights under the
Convention. The law must afford a degree of legal protection against arbitrary
interference and not be expressed in terms of unfettered power.* It would follow that
where such a law is used to impose an entry ban on an individual carrying out a
journalistic function that would amount to a violation of Article 10 because the

interference will lack the ‘quality of law’.>°

43 Committee of Ministers, Declaration of the Committee of Ministers on the protection of journalism and safety
of journalists and other media actors, (30 April 2014), par. 6.

4 ECtHR, Tdrsasdg a Szabadsdagjogokért v. Hungary, no. 37374/05, § 26, 14 April 2009.

4 Dammann v. Switzerland, § 52; The Sunday Times v. the United Kingdom (no. 2), § 51; Amaghlobeli and Others
v. Georgia, § 36.

46 Dammann v. Switzerland, no. 77551/01, §52, 25 April 2006; ECtHR, Shapovalov v. Ukraine, no. 45835/05, §
68, 31 July 2012; ECtHR, Magyar Helsinki Bizottsag v. Hungary [GC], no. 18030/11, § 130, 8 November 2016.
47 Dammann v. Switzerland, no. 77551/01, § 52, 25 April 2006; ECtHR, Satakunnan Markkinapérssi Oy and
Satamedia Oy v. Finland [GC], no. 931/13, § 128, 27 June 2017.

*® Cumpdnd and Mazdre v. Romania [GC], no. 33348/96, § 118, ECHR 2004-XI.

4 C.G. and Others v. Bulgaria, no. 1365/07, § 43, 24 April 2008.

30 Kirkorov § 54.



30. A court must also consider whether measures adopted are ‘relevant’ to the achievement
of a legitimate aim. This provides an important safeguard against measures, such as an
entry ban, being imposed arbitrarily. Where a justification under ‘national security’ is
relied upon by a government, the Court should have regard to whether such measures
were based on a reasonable assessment of the facts.’! In circumstances where the
individual affected is engaged in legitimate journalistic activity, the imposition of an
entry ban cannot be based on a reasonable assessment of the facts.

31. Finally, courts must explicitly weigh the interests of national security and public order,
on the one hand, against an applicant’s actions and the severity of the impugned
measures, on the other hand.”? The Court should have regard to whether the domestic
authorities and courts took into account the ‘public watchdog’ role performed by an
individual when determining whether a measure imposed against them was necessary in
a democratic society. In a case concerning the arrest, detention and conviction of a
journalist who had attended a protest with the intention of collecting information and
photographic images, the Court criticised the authorities and domestic courts for not
adequately assessing “whether [the applicant’s] alleged actions were excusable or
otherwise mitigated, given his argument that he had been acting as a journalist.”* It can
be inferred from this that in circumstances where journalists, or other individuals
carrying out a ‘public watchdog’ role, are subject to any form of administrative measure,
such as an entry ban, the domestic authorities are obliged to consider that role when
determining whether such measures are necessary and proportionate.

Conclusion

32. The Intervener submits that this Court’s case law has consistently recognised that a
journalist engaged in public interest reporting who is banned from entering a member
state will come within the jurisdiction of that state. As noted above, the jurisdictional
link in such cases can be established on the basis the ban was enacted in the territory of
the respondent state so that the location of the individual affected is irrelevant, or
because it had an effect outside the territory of that state. Either way, the effect of a ban
is to unlawfully interfere with freedom of expression which, as noted above, is
guaranteed pursuant to Article 10 “regardless of frontiers” and without distinction
“between the freedom of expression of nationals and foreigners”. Any such interference
must be construed strictly and the need for restrictions must be convincingly established.
In any consideration of a case where an entry ban is imposed on a journalist engaged in
legitimate journalistic activity, the starting position should be that such sanctions are
unnecessary in a democratic society.

Padraig Hughes
Media Defence

U Kirkorov §§ 63 - 64; See also more generally, Selmani and Others v. the former Yugoslav Republic of
Macedonia, no. 67259/14, § 76, 9 February 2017.

32 Kirkorov § 66.

33 Butkevich v. Russia, no. 5865/07, § 132, 13 February 2018.
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