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BOBEA: KAKO AA TO KOPUCTUTE
OBOJ ITPUPAYHUK

OBOj nNpupayHMK e co3daZeH 3a Aa CNYXW Kako MpuapyXeH martepujan npu
efykaTueHa paboTuniHMua 3@ HaBpeda M KeBeTa HaMeHeTa 3a aABoKaTu u
HoBMHapwu oA JyxHa EBpona. Toj coapXu pecypcu v AONONHUTENHU MaTepujanm
KOM Ke MM noMorHaTt Ha obydyyBauuTe Aa ce MoAroTBaT, @ Ha yyecHUMUUTe Aa rm
pasbepaT TeMUTe KOU Ke ce ANCKyTupaaT.

YyecHMuMTe BO PpaboTUAHMUMTE Ke 6uaaT HOBMHApU WU APYrn MeaAnyMCKU
paboTHMLUM, 3a KoM paboTuUNHMLUATa Ke buae MOXHOCT Aa HaydaT 3a reHepanHuTe
NPUHUMNM 334 3aKOHWUTE 3a HaBpeda M KJeBeTa, M aABOKaTW, KOU Ke mmaaT
MOXHOCT MpeKy npakTuka ga paboTaT Ha pas3BMBaHe CTpaTernn BO Cny4daj Ha
Ty>X6M 3a KneBeTa UnM HaBpeaa NPOTUB HUBHUTE KJIMEHTW.

3a y4yecHuumMTe-npaBHUUM, Ce nMpeTrnocTaByBa [neKka ce KBaJ'IVICbVIKYBaHVI n
KOMMNETEHTHN aABOKAaTN, CO NCKYCTBO BO CYACKM NOCTAnNKn, HO HE U 3a40JIXKUTETHO
MCKYCTBO CO 3aKOHUTE 3a MeANYMMU, cnobopa Ha M3pasyBake€ N HOBEKOBU MpaBa.

MNpUpaYHNKOT MMaA TPU HAMEHMU:

° Moxe pJa ce KOpUCTM 04 CTpaHa Ha o6ydyBauM 3a MOAroToBKa Ha
paboTunHuuM. MaTtepujanoT KOj ro CoOApXW MPUPAYHUKOT T AaBa CUTe
notpebHn wuHdoOpMauMn 3a oapXyBame [ABOAHEBHa paboTunHuua 3a
EBpONCKMOT 3aKOH 3a kneBeTa (HO He COApXM MaTepujan cneumduyeH 3a
cekoja 3emja). MpupayHNKOT COAPXKMU U KYPUKYITYM U AOMNOSTHUTENTHWN pECYpCH
(Npe3eHTauun M Matepujanu 3a genere) NoTpebHU 3a opraHmM3mnpame Ha
paboTunHuyaTa.

° Moxe fa ce KOpUCTM o4 CTpaHa Ha y4yeCHMUM 3a NpeTxof4Ha noaroTtoBKa
3a pabotunHuua. MckycTBoTO BO 06pa3oBaHMETO 3a BO3pPacCHWU MOKaXyBa
AeKa y4yereTo € HajedpeKTMBHO Kora ce oKycupa Ha pa3BOj M NpaKTuKa
Ha BELTMHU, HAaCNpPOTN 0bnanTe 3a NpeHecyBare 3HaeHwe. AKO YYeCHUUNTe
MMaaT No3HaBarba 3@ HEKOM 04 OCHOBHWUTE MPUHLUMMW HaBeAEHW BO OBOj
NpUpaYHMK, Toral NpakTUYHUTE BEXOU Ke buaaTt MHOry noedekTuBHMU.

° MpuMpayHUKOT e J[ocTaneH 3a Y4YeCHUUuMTe W Mo 3aBpllyBaH-€ Ha
paboTunHuuaTa Kako pedepeHTHa anaTtka. MNpupadvyHUKOT COAPXKM HACOKMU
n pedepeHum, na cé A0 CTYAUU Ha C/y4daj, KOU Ce KOPUCHMU 3a noaobpo
pa3buparbe Ha MNpUHUMNUTE Ha 3aKOHUTE 3a HaBpeda U KeBeTa U
NOAroToBKa Ha CyACKM MOCTankuM BO MAHMHA.
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AednHnpame TEpMIHNI

OBaa eaykatuBHa paboTunHuua e 3a ksieBeta. OBa € ONWT NpaBeH TEPMUH,
KOj Ce KOpUCTU 3a Aa ce AeduHMpa He3aC/TyXeHO HapylyBawe Heunj yrnea. Bo
HEeKOM MNpaBHWU CUCTEMU, TEPMUHOT KNeBeTa e NoAesieH Ha nmuuaHa kKJseBeta
n ycHa kneBera. [pBNOT ce ofgHecyBa Ha norpaHa u3jaea, koja e objaBeHa
BO MuWaHa uau BO Hekoja agpyra dopMa Ha eMuTyBamwe. HacnpoTu oBa, ycHaTa
KneBeTaTa ce ogHeCyBa Ha M3jaBa KoOja e KaxaHa NpMBaTHO M He e 3a4yyBaHa BO
HMKaKBa TpajHa dopma.

Bo 0BOj eaykaTMBEH MaTepujan Ke ro ondatnMe BOO6MYaEHUOT TEPMUH, KJIEBETA,
OCBEH BO C/llyyaun Kage cneumduyHo ce NoBMKYBa Ha 3aKOHM, 3aKOHCKKN oapeabm
UMM CYACKM HAONEXHOCTM KON KOpUCTAaT anTepHAaTUBEH TEPMUH.

[Opyr cnuyeH KOHUENT Ce nojaByBa BO HEKOW MpaBHW KOAOBWU: HaBpega (nnv de-
sacato Bo HerosaTta gobpono3HaTa wnaHcka ¢dopma). OBOj TEpMUH Ce oAHeCcyBa
Ha ,KneBeTerwe" ynpaBu (Kako, Ha npuMmep, MoHapxuja), cumbonu (Kako,
Ha npuMep, 3HaMumwa W Apyrn obenexja) MNM MHCTUTYUMKM (Kako ApxxasaTa
WM 3aKOHOAABHO Teno). Toj He ce coBnara UENOCHO CO MHTepHauMOHanHaTa
npudarteHa geduHMLMja 3a 3aWTUTa Ha yrneaoT, HO buaejku e perynvpaHa BO
MHOIYy 3eMju Kako TUM Ha KneBeTa, ke buae ondaTteHa U BO 0BOj MPUpPAYHUK.

Hekon MoAepHU NMpaBHU CUCTEMU UCTO Taka COAPXAT HaBpeAW KOU MOoTeKHyBaaT
oA Asata PuMcku 3akoHu: iniuria n calumnia, Kon ce ogHecyBaaT Ha AaBaHEeTo
NIAXXHW M3jaBKM 3@ HEKOja JIMYHOCT.

Hekou nNpaBHM CUCTEMM MUCTO TakKa coApXaT KOHUENT 3a rpyrnHa KJjeBerta,
0CO6EHO MoBp3aHa CO PEeSIUrMO3HUTE rpynu. Mako Hue Ke gageMe apryMeHTu
[JeKa 0BOj nMpucTan, Kako U AUpeKkTHaTa HaBpeaa, He € NEernTMMHO KOpUCTeHe
KneBeTa, 6MAejkn rpynata He MoXe Aa MMa MpaBo Ha yrnea Ha UCT HaunH Kako
nHaMBMAyaTa, cenak, ke 6uae ondateHo Bo paboTunHULaTA.

KpuBmnyHa K/1eBeTa e CuTyaluuja Kora K/ieBeTaTa € NPeKpPLLIOK KOj e No4 HaA1eXXHOCT
Ha KPMBUYHMOT 3aKOHUK Ha ApXaBaTa. Bo TakBM c/yyaun, HaBoAHaTa K/eBeTa Ke
6uae ynpaByBaHa Of APXABHUTE O0B6BUHUTENM U BOAEHA Of KPUBWUYHMOT Cyn, CO
MO>XHOCT 33 3aTBOpPCKa Ka3Ha /I0KOJIKY 06BMHETUOT € NPOoriaceH 3a BUHOBEH.

FparaHcka ksieBera onuvuyBa HaBpeda WM MNPEKpLIOK oA uueuia. Bo oBue
CuTyaumu, ganu nHamemayarta buna xpTBa Ha KneBeTa ce oapeayBa BO NpuBaTHa
napHuua npea rparaHckuTe cynoBu. AKO ce AOKaXe KneBeTaTa, Toralw Moxe Aa
ce Hapeau ucnsaTta Ha napuyHa KoMneHsauuja uin HeKOj Apyr Ha4YMH Ha owTeTa
Kako, Ha npumMep, objaBa Ha ncnpaska Uin n3BuUHyBame. Cekoj cucteM, Koj nMa
AednHNPaHO KpUMMHANEH NPeKpLLOK 3a KieBeTa, BOO6MYaEeHO MMa N MOXHOCT 3a
BOAEHE NapHuLa BO rparaHCcKu cya.
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PE3SVUME:

KneBera: He3acny)XeHoO HapylwyBawhe Heuunj yrnen
MuwaHa knesBera: 0360pyBake BO NMWaHa U apyra TpajHa dopma
YcHa kneBeTa: HaBpeaa BO yYyCHA MM He3anuwaHa ¢popmMma

KpnBnyHa KseBera: NpekpLloK Koj ce BoAM 04 KPUMUHANHUTE CYyAO0BU

FparaHcka kseBeTa:. NpPeKpPLOK KOj ce BOAM KaKOo MpuBaTHa napHuua
nopaav HaBpeaa oj rparaHuH
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1. CAOBOAA HA N3PA3YBAIBE:
ITPUHIINIIN 1 N3BOPU

Ba)kHocTa Ha cnoboaaTa Ha U3pal3yBakEeTO € Beke No3HaTa. Bo paHaTa MoaepHa
EBpona, Mucnutenute, Kako wWTo ce LIoH MunTtoH v LIoH JIOoK, ro ucrtakHysaaT
HMBHOTO CNPOTUBCTaBYyBakE 3a LieH3ypaTa Kako Aen o4 pa3BojoT Ha AeMoKpaTcKa
Bfaga. HajnosHat oA cuTe, NpBUMOT amMaHAMaH o4 YctaBoT Ha CoeauHeTuTe
AMepukaHckn [pxasu, Benu:

KoHrpecoTr HeMa fa AOoHece 3aKOH... CO KOj ce KpaTm cno6oparta Ha
roBop WJiM Ha neyaror.

MeryTtoa, NpaBoOTO Ha cloboAHO M3pasyBatbe € YHMBEP3anHO MPU3HAEHO AypwU
oTKako ce popmmpaa ObegnHeTTe HALUMN N OTKAKO Ce Kpeupale gedunHuumjaTta
3a YOBEKOBUTE MpaBa BO MelryHapoAHUTE 3aKOHMW.

YneHoT 19 o YHMBep3anHaTta geknapaunja 3a yosekosu npasa (YAUI) oa 1948
rogmHa Benu:

Cexkoj nMa npaBo Ha cno6oaa Ha Mucsiee n u3pasyBate. OBa npaBo
ja BknyuyyBa u cnobopara Aa ce 3acranyBa oApeAeHO Mucnemwe 6es
HMKaKBO BMellyBate U Aa ce 6apaar, ga ce npMMaar v fa ce gaBaar
nHpopMmaumMm U naem nNnpeKky MmeguyMm og cekakoB Tun 6e3 orneg Ha
rpaHuumre.!

MNMoaouHa, oBa NpaBo Hele 3aWTUTeHo BO uneH 19 o MeryHapoAHMOT NaKT 3a
rparaHcku u nonutuukun npasa (MMIMM).2 OBoj uneH rv NnoBTopysBa 360poBUTE 0A
Y4, HoO AgogaBa HEKONIKY eKCMIMUMTHUM OCHOBM CO KOW NMpaBOTO MoOXe Aa buae
OrpaHnyYyeHo.

MeryTtoa, 3a EBponejumte, 3awTuTata Ha NpaBoTO 3a CI060AHO M3paslyBare
6elwwe BocnocTtaBeHa nopaHo. KoHBeHUMjaTa 3a 3aWTMTa Ha YOBEKOBUTE Npasa U
OCHOBHUTe cnoboamn (No3HaTa M Kako EBponcka KOHBEHLUMja 3a YOBEKOBMW MpaBa
nnn EK4YM) 6ewe yceoeHa Bo 1950 rogmHa, a Bnese Bo cuna Bo 1953 roauvHa.
EKYI 6ewe pasBueHa noa 3akpuna Ha CoseToT Ha EBpona. OceeH Tpu, cute
Apyru 3eMjn Bo EBpona ce notnmcHmMumn Ha KoHBeHumjaTa (Mckny4doum ce BaTukaH,
Benopycunja n KaszaxcraHn).

YneHoTt 10 og EKYI ja wtmutn cnobogata Ha nlpasyBarbe Noa CnegHUTe yCloBU:

Cekoj 4oBek MMa npaBo Ha cnob6opna Ha uspasyBamweto. OBa npaBo
rm oncdaka cnobogata Ha MuUcnewe M cnobopara Ha NpuMakbe U

! YHMBep3anHaTta Aeksapaunja 3a 4yoBekoBu npaea, Y4, 1948 rognHa.

2 MeryHapoAHMOT MaKT 3a rpalraHcku 1 nonnMTuuku npasa (ycBoeH Ha 16 aekemBpu 1966 roamHa, a
Bfle3eH BO cmna Ha 23 MapT 1976 roamHa) 999 UNTS 171.
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npeHecyBawe uHdopMmaumm wnm umaen, 6e3 Mewarwe Ha jaBHaTa
Bnactr m 6e3 ornea Ha rpaHuuyute. OBOj 4sieH He M cnpeyysa
Ap>aBuTe Aa aoaenysaaT MUueHuM 3a pabora Ha npernpujarujarta
3a paauwoaudysunja, TeNIeBU3UCKU NPEHOC U KUHaTa.’

Kako un BoO uneHoT 19 og MMM, yneHot 10 og EKYI HaBeaysa ciydyau kora
npaBoTO Ha cnoboga Ha nspasyBarbe MOXe Aa buage orpaHuU4YeHo.

3omTo e BaXXHa cAobopaTa Ha u3pasyBame?

PABSMEHA HA WOEWN (BPEJHCTOPMWHI CECUNIA)

HanpaBeTe CNMCOK CO NMpUYNHK 30WTO cnoboaaTa Ha U3pa3yBake € BaXKHO

HYOBEKOBO MNMpaBoO

BawnoT cnuvcok BepojaTHO Ke 3anoyHe CO MNpaBOTO Ha M3pasyBarbe Kako
MHAWBMAYasIHO NpaBo. Toa e TeCHO NOoBpP3aHO CO MHAMBMAyanHuTe cnoboam Ha
MUCNeHe U n3pasyBare (nornegHeTe ja opMynaumvjata Ha yneHoT 19 Bo YU
n MMM v yneHoT 10 oa EKYI). Ho, cnncokoT MHory Habp3o ce npowmpyBa Co
CTaBoBM Aeka crnobosaTta Ha u3pasyBaHe HyAm onwTa, onwTecTBeHa Nnpnaobuska.
OBa npaBo ce TpeTupa Kako npecyiHo 3a GyHKUMOHUPaHEeTO Ha AeMOoKpaTujaTa
BO LenocT. lpeTcTaByBa HauMH Aa ce ocurypu cnoboseH NpoToK Ha maeu v aa
Cce HaMeTHe oAroBOPHOCT 04 CTpaHa Ha Bnactute. EBpONCKMOT cya 3a YOBEKOBU
npasa (ECHIT) ro noBTOpM 0BOj CTaB HEKOJIKY NaTu:

Cno6bopnata Ha wu3pasyBarbe npeTrcraByBa €leH o HajBakHUTe
TeMeNn Ha TaKBOTO ONWITECTBO, eAeH O OCHOBHWUTE YCJIOBM 3a
HeroB Hanpeaok M 3a pa3BojoT Ha cekoj yoBek. CornacHo craBoT 2
oA uneHot 10 (un. 10-2), ce npuMeHyBa He caMoO Ha ,MHpopmMmaunn™
nnm ,naen’ Kom ce NoBOJIHO AO6MEHN NN 3a KOU Ce CMeTa AieKa He
ce HaBpeaJZIMBM UM ce cMeTaar 3a 6e3HavyajHu, TYKYy U 3a OHUE KOU
ce cMeTaaT 3a HaBpeaa, LWOK WM BO3HEMMpyBakbe 3a Ap>XaBaTa
nnun koj 6uno pen on HaceneHmerto. TakBu ce 6aparbaTta Ha TaKBUOT
naypanusam, ToJsiepaHumja m wmpokornenoct 6e3 KoM He NnocTom
~A€MOKpaTCKO onuwTtecreo".*

OBue 360p0OBU Ce HaBeZIEHN BO peslaTMBHO paHaTta o4J/lyKa Nno OCHOBA Ha uneH 10,
HO NMpeTcTaByBaaT 360pOBM KOM Ce NOBTOPYBaaT BO MHOMY MOAOLHEXHM Npecyau.

Ho, npeaHocTuTe o4 cnoboaaTta Ha M3pa3yBakbe He Ce NojaByBaaT camMo Bo o6nacTa
Ha nonuTtukaTta. EkoHoMucToT 1 Hobenosel, AMapTja CeH, oTuae ylwTe noaanexky

3 KoHBeHUMjaTa 3a 3aliTMTa Ha YOBEKOBMUTE NpaBa M OCHOBHUTe crioboam, 213 UNTS 222.
4 Handyside v. United Kingdom, npecyaa oa 7 nekemBpu 1976 roamHa, Cepuja A 6p. 24.



CNnobOAA HA N3PA3YBAKE, 3AKOH 3A MEAUWYMU U KNNEBETA 11

M u3jaBn Oeka 3eMjute co cnoboaeH neyaTt HemaaT npobnemm co rnaa. bes
pasfnuka ganu TakBaTa M3jaBa e To4YHa, reHepanHaTa NnoeHTa e aeka cnoboaaTa
Ha M3pasyBarbe — BKJIy4YyBajku ja u cnobogaTta Ha MeanyMmuTe — € npeaycios 3a
y)XXUBake BO ApyruTe npasa.

NMpeBaTa cecuja Ha leHepanHoTo cobpaHme Ha Ob6begmHeTuTe Haumm BO 1946
roavHa ja ondaTtu oBaa TemMa Ha OBOj HAUMH:

Cno6oparta 3a npucrtan Ao MHpopMauum € OCHOBHO 4YOBEKOBO
npaBo MU... OCHOBaTa Ha cuTe cnoboam Koum Ke rm 3acranysaar
O6eamHeTnTE HAUMUMU.®

CnobopaTta 3a npucrtan o uHdopMauuMm BO OBaa u3jaBa e cdaTteHa Kako
HepacKMHIMB aen oa cnoboaata Ha u3pasyBawe — Kako aenot ,cnoboga aga ce
6apa, npuma n gasa nHdopmauymja® oa uneHot 19 og YAUIN. TauycroyH (touch-
stone) e anaTka 3a UCnNuTyBame CO KOja ce oapeayBa YMCTOTaTa Ha CKanoueHuTe
meTann. MetadopaTta 6u buna aeka cnoboaata Ha nspasyBatbe M NpUCTanoT A0
nHdopMaLmm ce cpeacTBa 3a Aa ce ogpean HUBOTO HA NOYMUTYBatbe Ha YOBEKOBUTE
npasa n cnoboan BO LENOCT.

EneH 3akny4yok oA OBOj npucrtan e ga ce pede geka cnobogarta Ha uspasyBame
MMa MOBWUCOK CTaTyC oA Apyrute cnoboam, 6uaejkm HUBHOTO yXXMBatb€ 3aBUCK
oa cnobopata Ha u3pasysBare. OBOj npuctan e npucBoeH Bo CoeauHeTuTe
AMepukaHckn [ip>xaBu, Kage NnpBMOT aMaHAMaH o4 YCTaBoT U jypucnpyaeHumjaTta
Ha BpXOBHMOT Cya MOCTOjaHO FO MCTaKHyBaaT MpUOPUTETOT Ha cnoboaaTta Ha
n3pasyearme. Mako ECHIl noHekoraw ce noBmKyBa Ha npecyam Ha BpxoBHWOT
cya Ha CA/l, oBa He e nNpuCcTanoT KOj ce npuMeHyBa HajyecTo Bo EBpona (a Hu BO
WHCTPYMEHTUTE 3a YOBEKOBM rnpasa Ha OH).

Kako WTo Ke AUCKyTupame nofosny, cnoboaaTta Ha n3pasyBarbe € NpaBo Koe Moxe
Aa 6uae orpaHMyYyeHo BO oapeaeHn OKOSTHOCTUM, KaKo LITO €, Ha NpuMep, 3a 3alTmTa
Ha yrnea (n moxe ga 6uae UenoCHO CcycneHAMpaHa BO C/llydau Ha HauMoHasHa
onacHocT). OBa 3Hauu geka nma nocnab cratyc oa Apyrute cnoboamn, Kako WTo
e, Ha npumep, cnobogaTta Ha MUC/IEHE UM NPaBOTO Aa He ce buae naMmayyBaH.

CaoboasaTa Ha M3pasyBame U cA0OOAaTa Ha
MEAVYMWUTE

Ynorata Ha MeaAnyMmTe 3a MAaCOBHO KOMYHULUMpaHbe € oA ronemo 3Hadewe. O
Apyra cTpaHa, ynorata Ha ,Kyuduma-dyBapu" (watchdog) e Tema koja ECHI ja
MMa UCTaKHaTO BO HEKOJIKY HaBpaTu:

> Pezonyunja 59(I) Ha NeHepanHoTo cobpaHue, 14 nekemspu 1946.
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He camo wto [MeamyMoT] MMa 3apaya Aa CcooOnuwTyBa TaKBM
nHpopmaumm M naen: jaBHocta uMa npaso Aa rm npuma. Bo apyrm
OKOJIHOCTHN, HOBMHapuUTe He 6M nMane MOXXHOCT Aia ja NnpakTUKyBaaT

w g

BUTaJIHaTa yJiora Ha , Kyuumkba-dyBapu".

Cno6opata Ha MeauMyMuUTE M OBO3MOXXyBa Ha jaBHOCTa efHO of
Hajao6bpute cpeacreBa 3a oTKpuBamwe U ocpopMyBakbe MUCNEHE 3a
naenTe u CTaBOBUTE HAa HUBHUTE NOJIMTUYKU NIMAEPU. YIUTE NOBAXKHO,
Taa MM AaBa MOXHOCT Ha NosMTUyapuTe Aa pa3sMuciiyBaat M fAa
KOMEeHTUpaaT 3a npawarma o4 MHTepec 3a jaBHOCTa, a CO TOa UM
OBO3MOX>XyBa Ha cuMTe Ala ydecTByBaaT BO csioboaHaTta NoJsiMTUUKa
pebarta, Koja e Aen oa CcywTUHaATa Ha KOHLUENTOT 3a AeMOKPaTCKO
onwTecrsBo.’

BMCTMHCKOTO 3HaveHe Ha 0Ba, NoeHTa Koja e ncrakHata og ECHI, HaunoHanHuTe
cynoBu Bo EBpona v o4 aopyru MecTa, e AeKa npaBoTo Ha cnoboaa Ha MegnyMmnTe He
UM npunara caMo Ha UHAUBUAYANHUTE HOBUHApWU. OpaHLYCKUOT YCTaBEH COBET,
Ha NpuMep, Be/u [eKa OBa NpaBO € YXXMBAHO He CaMO O OHMe WTO nuwyBsaar,
ypeaysaaT unu objasysaaT, HO U O OHWE KOW yuTaaT.?

Bo cnaBHa npecyaa 3a cnobogaTta Ha MeaMymnte, MHTepaMepuKaHCKMOT cya 3a
YOBEKOBM MpaBa BeJN:

Kora cno6ogata Ha u3pasyBatbe € NnonpeyeHa... He e NpeKpLIeHo
CaMoO NpaBoOTO Ha MHAMBUAYAJIHUOT HOBUHAP, TYKY € NPEKPLUEHO U
npaBoTO Ha cuTe ApyrM Aaa ,npumaar" uHpopmauumm n naen.°

YneHot 10 on EBponckaTa KOHBEHUMja eKC/IMUMTHO HaBeayBa AeKa NMpaBoToO Ha
cnobona Ha n3pasyBakbe He ja MCKAYy4YyBa MOXHOCTa 04 ,imueHumn 3a paboTta Ha
npetnpujatnjata 3a paamoandysuja, TENEBU3IUCKU NPEHOC U KMHaTa". MeryToa,
nuueHuMpameTo Tpeba Aa ce MHTepnpeTMpa Kako MexaHM3aM Koj Ke 0BO3MOXM
cooaBeTHa Aauctpumbyumja m npucrtan o mMegmymu. ECUI ja oabm wnaejata
JeKka gp)kaBaTa MMa KakBa 6uMNno ynora BO NpeTXOAHM OrpaHuyyBarba WM BO
HanoXyBakbe Ha pagmoandy3sepuTe WTO MOXE Aa eMUTyBaar.

6 Thorgeirson v. Iceland, npecyna oa 25 jyHn 1992, cepuja A 6p. 239.

7 Castells v. Spain, npecyna oa 23 anpun 1992, cepuja A 6p. 236.

8 YcTtaBeH coBeT Ha ®paHuuja, 29 jynu 1986, 110.

° Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Ad-
visory Opinion OC-5/85 og 13 HoemBpu 1985, Cepuja A 6p. 5, 7 HRL] 74 (1986), naparpad 30.
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OrpaHquBa}La Ha cAobopaTa Ha 3pa3yBaibe

Cnobopata Ha m3pasyBarbe He e 6e3ycnoBHO npaBo. OCHOBHWMOT MPUHUMM Ha
3aKOHUTE 3a YOBEKOBW rMpaBa, HajaeH BO MHCTpyMeHTUTe Ha OH v EBponckaTa
KOHBeHUMja (4neH 17), e aeka YoBeKOBUTE NpaBa He cMeaT Aa 6uaaT NnpMMeHyBaHU
Ha Ha4YMH KOj rm Kpwun npasaTa Ha gpyrute. N uneHot 19 og MIMITIM n unenot 10
oA EKYI ncrtakHyBaaT HEKOIKY NPUYMHM NMOpaau KoM Moxe Aa buae orpaHnyeHa
cnobogaTa Ha nspasyBame:

OcTBapyBaeTo Ha cnobopaTta npeaBMaeHa BO CTaB 2 o4 OBOj YjieH
nosneKkyBa nocebHun o6Bpckn n oarosopHoctu. Toa Moxxe fa 6upe
NOAJNI0XKEHO HA oApeAeHM OorpaHuyyBata KOM cenak Mmopa aa 6maar
M3PEeYyHO YTBPAEHU CO 3aKOH U KOMU Ce HYXKHMU:

a) 3a nouynTyBakbe Ha NpaBaTa v yriaeaoT Ha Apyrurte nuua;
6) 3a 3awTUTa Ha HauuMoHanHarta 6e36eaHOCT, NN jaBHMOT
nopenok, Uaun jaBHoTto sapasje nam mopanot. (MMITIM)

OcTBapyBakeTo Ha oBue csioboan, 6uaejkm co cebe Hocu M
OAroBOPHOCT, MOX>Ke fAa ce noasoXxu Ha (popManHOCTHU, YCJIOBM,
PeCTPUKLMUN WJIN Ka3HW onpeaesieHn CO 3aKOH M HeonxoaHu BO
€AHO [AEeMOKpaTCKO OnuTecTBO, BO MHTEpec Ha HauuoHaJsiHaTa
6e36enHOCT, TEPUTOPUJANTHNOT MHTErPUTET UM jaBHATa CUTYPHOCT,
3a 3awTMTa O HEMUPU UM KPUBUYHO AeNo, Ha 34paBjeTo unm
MoOpassoT, yrneaor WM npaBaTa Ha Apyrute, 3a 3awWTUTa oA
OTKpMBake AOBepsiMBM UHPOpMauuMM waM 3a oOA[Ap)XyBakbe Ha
aBTOPUTETOT M HENpPUCTPaCHOCTa Ha npasocyacTBoTo. (EK4YI)

Mokpaj Toa, yneHoT 17 oa EKYI e Taka HapeyeHaTta ,Kknaysyna 3a 3s0ynortpeba”.
Co oBa ce 0BO3MOXYBa HMKOj Aa He MOxe ga ynotpebu 6uno kou of npasaTta o4
KoHBeHUMjaTa 3a Aa ce yKMHaT UM orpaHu4aT npasaTta coapXaHu BO Hea. OBa He
e ynotpebeHo 3a npawareTo 3a KeBeTa, Mako uMMa Apyrn ciavyan noBp3aHu Co
cnobogaTa Ha u3pasyBare Kaje e NPUMEHETO, KaKo LUTO € HEerMpare Ha X0/I0KayCToT.

PESUME:

Bo EBpona, cnobogata Ha M3pasyBatbe MOXe Aa 6uae orpaHMyeHa nopaau
Koja 6Mno o4 cneaHUTe NPUUYNHN:

[a ce 3awTuTaT NpasaTa UK yrneaoT Ha Apyru
HaunoHanHa 6e36egHoOCT
JaBeH nopeaok (wTo ondaka u coctojba Ha ONWTECTBOTO NOKPAj

jaBHMOT nopeaok)

JaBHO 3apaBje unu mopan

TeputopunjaneH UHTErpuTeT UM jaBHa CUTYPHOCT
3awTuTa o4 OTKpUBaHe AOBEPNBU MHDOPMaLUn
ABTOpPUTET U HEMPUCTPACHOCT Ha NPaBOCYACTBOTO
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OBa e Jo/r CNUCOK U, MOXebu, o4 NepcrnekTUBUTE Ha HOBMHApP UAn Apyr 6paHuTen
Ha cnobojaTta Ha MeaMyMuTe, MPUIMYHO € 3acTpallyBayku.

MeryToa, NpoLEecoT Ha orpaHuMyyBare Ha cnobogaTta Ha u3pasyBame (MU Koe
6uno opyro 4oBeKOBO MpaB0O) He NpeTcTaByBa Npa3eH 4yek 3a AuKtatopute. He
€ AOBOJIHO BflagaTa eQHOCTaBHO Aa Cce NnoBMKa Ha ,HauumoHanHa 6e3begHocTt"
WM Ha HeKkoe o4 ApYyruTe AOCTanHWM OrpaHuyvyBarba M CO Toa Aa MM MpeKpLUn
4OBEKOBUTE Npa.a.

MocTton nobpo yTBpAEeH mpouec 3a oA/lydyBare Aanu npaBoTo Ha cnoboga Ha
n3pasyBame (MIn Koe bunio Apyro HOBEKOBO NMpaBo) MoXxe Aa 6muae orpaHUYeHo.
Kako wTto e HaBeneHo oa ECHI, npouecoT ce COCTOM o4 TpU YeKopu:

Yekop 1: Cekoe orpaHuyyBare Ha NpaBoTO Mopa Aa buae NponuwaHo co
3aKOH.

Yekop 2: OrpaHMyyBareTo Mopa Aa buae BO HACOKa Ha eHa oA, NponuLLIaHuTe
LeNn HaBeAeHN BO TEKCTOT HA MHCTPYMEHTOT 3a YOBEKOBW MNpaBa.

Yekop 3: OrpaHuyyBarbeTO MOpa Aa buae HeornxoAHo 3a Aa Ce MOCTUTHE
nponuiiaHaTa uen.

MoaeTtanHo obpasnoxyBare Ha YekopuTe:
Yekop 1: lMponnwiaHo co 3aKOH

OBa, eQHOCTaBHO, € CNefere Ha MPUHLUMIOT Ha 3aKOHMTOCT, KOj € OCHOBa Ha
KOHLIENTOT Ha B/laZileere Ha NpaBoTo. 3akoHOT Tpeba Aa 6buae jaceH u Aa He ce
oAHecyBa Ha MWHATOTO. MICTO Taka, Mopa [ia MocTou MpPeTXo[eH, BOCMOCTaBeH
3aKOH BO KOj HEABOCMUCIIEHO e AedUHUpaHOo Aeka cnobogaTa Ha M3pasyBare
MOXe Aa 6uae orpaHudeHa (Ha NpuMMep, BO MHTEpPEC Ha 3aliTUTaTa Ha npaeaTa u
yrneaoT Ha Apyrute.

ECYI Benu ageka, 3a ga 6uae nponuwaHo CO 3aKOH, OrpaHMYyBaHeTO Mopa Aa
6uae ,cooaBeTHO AocTanHo" u ,(opMyIMpaHoO Co AOBOSIHA MPELU3HOCT 3a Aa MYy
Cce 0OBO3MOXM Ha rparaHuMHOT CaMWOT Aa 'y peryaunpa cBoute nocranku™.10

KomMuteToT 3a 4oBekoBuM npasa (Teno koe ro MoHuTopupa MIIITIMN) popasa
Aeka kKoj 6Mno 3aKOH CO KOj Ce orpaHmyyBa NpaBOTO Ha M3pasyBare MoOpa Aa
COOABETCTBYBa Ha MpUHUMNUTE Ha lMaKTOT Kako uenuMHa, a He caMO Ha 4YNeHOT
19. [lononHunTenHo, oBa 3HauM AeKa OrpaHumyyBarbaTa He cMmeaT aa 6bupart
OVCKPUMMHATOPCKM U AeKa Ka3HWUTe 3a HenovuTyBare Ha 3aKOHOT He CMeaT Aa
ro npekpwysaat MMIMIM.1"

10 The Sunday Times v. United Kingdom, npecyaa oa 26 anpun 1979, cepuja A 6p. 30.

11 KoMMTET 3a YOBEKOBW MpaBa, OMWT KoMeHTap 6p. 34, ,YneH 19: Cnoboaa Ha MUCNEHE U
nspasyBame ", CCPR/C/GC/34, 12 centemBpu 2011, naparpad 26.
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LLiTO e 3aKOH?

3aKOHOT KOj ro orpaHumyyBa MpaBoOTO Ha wW3pa3syBake Mopa Aa b6bupe
NnMWaHa 3akoHcka oapeaba. KoMMTETOT 3a YOBEKOBM MpaBa Benn AeKa 0Ba
MOXe JAa BKJlydyyBa 3aKOHW Ha MapJaMeHTapHWU MpUBUNErnn UM 3aKOHWU

3a HenouyutyBawe Ha cygot. Co orneg Ha CEepuo3HUTE UMMNIMKAUMKU OA
orpaHuyyBakeTo Ha cnobogata Ha wu3pasyBawe, MIIITIIT He Ao3BoNyBa
orpaHunyyBameTo ,Aa buae coapkXaHo BO TpaAWUMOHANHU, PEIMIMCKU Un
APYTnN CNNYHM BOOBMYaEHU 3aKOHN" .12

Yekop 2: Cny)xeme iernTuMHa uen

Cn1COKOT NerMTUMHM Lenun, Nnopaan Ko npasaTta Moxe aa 6uaaTt orpaHMyeHu Bo
CeKoj o4 MHCTPYMEHTUTE 3a YHOBEKOBM NpaBa, e AeTanHo gedunHupaH. Ha npumep,
ceayM TakBU NMPUUYMHKM ce HaBeaeHn Bo dieHoT 10 og EKYI. Toa ce cute NpUYnHK
Kou Moxe aa buaaTt oCHOBa 3a orpaHuyyBame Ha cnobogaTa Ha M3pasyBame.

JlermTUMHM orpaHMuyyBara BO cTaB 2 oA uneH 10 oa EKUN:

MHTEepecC Ha HauMoHanHaTa 6e36egHoCT
TEPUTOPUjANHUOT UHTErPUTET UM jaBHATA CUTYPHOCT
3aliTUTa 04 HEMUPU UMM KPUBUYHO AEN0

3allTUTa Ha 34paBjeTo uan MopanotT

3allTUTa Ha yrneaoT UM NpaBaTa Ha Apyrute

3allTUTa 04 OTKPpMBaH€ A0BEPSINBU MHDOPMALNM

0ApXXYyBatbe Ha aBTOPUTETOT M HEMPUCTPACHOCTA Ha NMPaBOCYACTBOTO

Yexop 3: HeonxoaHOCT BO J€MOKPATCKO ONMWTECTBO

MMM 6apa cekoe NpeanoXeHo orpaHnyyBake aa 6uae ,HeonxoaHo", HO EKYI
ro Ha4oMNoJIHYBa OBa CO (ppa3a Koja Moxe aa ce Hajae Bo YAUIM: ,Bo neMokpaTCcKo
onwTectBo". OBa ja HarnacyeBa npeTnocTaBkaTa AeKa OrpaHuyyBareTo Ha
NpaBoOTO € nocsefHa onuuja u cekoraw Mopa ga éuae nponopumoHasnHa co uenta
Koja Tpeba pga ce nocturHe. ,HeonxoaHO" e mocuneH crtaHgapa o ,pasyMHoO"
WIn ,MoXenHo", Merytoa orpaHu4yyBameTo He Tpeba Aa buae ,He3aMeHSIMBO
HeonxoaHo".13 3akoHOT Mopa Aa 6uae jaceH n goctaneH 3a jaBHOCTA. ,,3aKOHOT He
CMee A OBO3MOXXYBa HeOrpaHM4eHa npMMeHa Ha orpaHmyyBareTo Ha crioboparta
Ha U3pasyBare Ha OHME KOW Ce OArOBOPHW 3a HEroBOTO CnpoBeayBare."*

2 ucTo, naparpad 24.

3 Handyside v. United Kingdom, naparpadwn 48-50; The Sunday Times v. United Kingdom,
naparpad 62.

% ncro, naparpad 25.
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Bo npouecoT Ha oanyKa Aanu e4HO OrpaHu4vyBare e ,,HeONxXo4HO BO AEMOKPATCKO
onwTecTtBo", ECHIN ro 3ema npeasua jaBHMOT MHTepec. AKO nHdopmaumjaTa Koja
Ke ce orpaHuMuM ce OAHECyBa Ha npalwake 04 jaBeH MHTepec, Toraw ke éuae
0CObBEeHO BaXkHO Aa ce nokaxke geka ,ancoslyTHO CO CUIMYPHOCT' WUPEHETO Ha
nHdbopMaunjaTa Ke 1 HalTETU Ha UAeHTMdUKYBaHaTa Len.

Mpupoaata Ha NpPeasioXXEeHOTO OorpaHuW4vyBake €, UCTO Taka, BaXkHa TemMa 3a
pasrneayBate. BpxoBeH cya Ha CA[l Benu fOeka CEKOe OrpaHuyyBatbe Ha
cnoboaaTta Ha n3pasyBare Mopa Aa 6uae HajMMHMMaNHaTa peCTpMKTMBHA onuumja:

Mako uenta Ha BnagaTa e nermtTuMHa v CyLUTUHCKA, Taa He cCMee aa ce
CTpeMM aa rm saaywyBa OCHOBHUTE HYOBEKOBM cnoboamn ako nocrom
HAu4YMH pe3ynTaToT Aa 6Mae NOCTUrHaT NnpeKy Masim orpaHvuyyBama.'®

OBOj npucTan e UCT co oHoj Ha ECHI. KoMuTeToT 3@ YOBEKOBUM NpaBa Benn Aeka
orpaHuyyBamaTa Ha cnobogaTta Ha u3pasyBame ,He CMeaT Aa v 3arpo3aTt camuTe
npasa"“.®

Bo npouecot Ha npoueHa Ha JierMTUMHOCTA Ha orpaHuyyBawata, ECYIT Ha
BNnaguTe UM 03BOJyBa ,MaprvHa Ha npoueHa". OBa 3Ha4uM geKka NocTou CTereH
Ha GNekcnbmnHoCT BO WMHTeprnpeTaumjata, WTO € 0COBeHO MPUMEHSIMBO aKo
OorpaHM4YyBaHETO Ce OJHECYBa Ha Mpallarbe 3a Koe MMa 3Ha4yajHu pasnukm Mery
€BPOMNCKUTE Ap>XXaBW, Kako LWTO €, Ha NpuMep, 3alTutaTta Ha MopanoT. MapruHaTa
Ha npoueHa Ke 6uae nomana Kora uenta Ha orpaHuYyBameTO € NoobjeKTUBHaA
(kako, Ha NpuMep, 3aWITUTA Ha aBTOPUTETOT Ha CYACTBOTO).!”

15 Shelton v. Tucker, 364 US 479, 488 (1960).

6 KomuTeT 3a YOBEKOBM Npasa, onwT KoMmeHTap 34, naparpad 21.

7 Handyside v. United Kingdom, naparpad 48; The Sunday Times v. United Kingdom, naparpadwu
79-81.
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2. KAEBETA

IITTo e xAeBeTa?

3aKOHOT 3a KNeBeTa gatupa ywTte o4 PUMCKOTO wapcteo. KpusnuHoTo aeno libellis
famosis noHekoraw 61no KasHyBaHO CO CMPT. Mlako AeHec Ka3HuTe u TpowouuTe
NOBpP3aHW CO KJieBeTaTa He ce TOJKYy CEepMO3HM, TMe cenak mmaaT O30rnaceH
»,3aCTpawyBaykm edeKkT" M HocaT pM3MK 0f 3aTBOPCKM KasHW WMAN UCNNaKame
roneMn napmyHu HagoMecToun o4 HOBUHApPUTE BO MHOIY 3eMju.

Bo MHOry Ap>aBu, kfieBeTaTta ce ywTe notnara nog KpUBUYHUOT 3aKOHMK, MAKO BO
MHOIY C/lyyan KpMBWMYHATa KJieBeTa NoBeKe He ce ynoTpebyBa. KneBeTaTa Kako
MPeKpLIOK WAKN rparaHCcKka HEMpaBUYHOCT NPOAO/XYyBa Aa 6uae Yecta nojasa.

Bo oapenbute Ha MoaepHMTE 3aKOHM 3@ YOBEKOBM rpaBa, KjeBeTaTa ce
noapasbupa Kako ,HEe3aKOHCKM Hanagu" Ha ,4ecTta u yrnegot', AedUHMPaHU BO
yneH 17 og MMITIM. Bo namMmnHatute rogmHu, ECHI ro npusHa npaBoTO Ha yrneg,
Koe e ondarteHo co uneH 8 on EBponckaTta KoHBeHUMja (NpaBoOTO Ha NpUBATEH U
dammnujapeH xmeoT).® YneHoTt 19 oa MMITIMN mn uneHoT 10 oa EKYM kopuctaT
naoeHTUYHK 360poBM 3a nNpasaTa W yrneaoT Ha Apyrute (Mako He BO UCTUOT
penocnen) Kako NerMTMMHa OCHOBa 3a OrpaHMyYyBame Ha NpPaBoTO Ha U3pa3yBakbe.

Koj mo)xe fa Ty>ku 3a HapylwyBame yrnea?

3aKOHUTEe 3a KJieBeTa uMaaT uen ga ro 3awTutat MHANMBUAYAHOTO npaBo
Ha yrnen. O4 oBa cnefyBa AeKa CaMo MHAMBUAYA MOXe Aa TYXW 3a 3alTuTta
Ha CBOETO MNnpaBo.

3aToa, A4anu OBME MOXe Aa TyXaT 3a 3aliTuTa Ha HUBHWOT yrnea:

3Hame unn gpxaBHuU obenexja?
KaHuenapuja (Ha KpanoT uWan Ha npetceaaTenoT)?
NHcTuTyumnja (kako apmumjaTa)?
Fpyna nyre (kako, Ha NpuMep, penurucka rpyna)?

YneH Ha rpyna (Ha NnpuMep, pesnrncka rpyna), ako Toj/Taa He e AMPEKTHO
XXPTBa Ha KneBeTa?

MpeTcTaBHUK (KaKO YieH Ha pamumnmja) Ha NoYMHAT YOBEK KOj 6un xpTBa
Ha KfeBeTa?

OarosBopuTe Ha cuTe cnydyaum Tpeba ga ébuae HE. Bo HMKO]j o4 OBME Cliyyaun He
NnOCTON MHAMBMAYA YW yrnen moxe aa buae HapyweH. VMinm noTeHumjasHUOT
TYXUTEN He € YOBEK, WIN JINYHOCTa He € AMPEKTHO XPTBa Ha KneseTa (4neH Ha
pennrnosHa rpyna), Wi NMYHOCTa HE e NMOBEKEe XWBa 3a Aa TYXM.

18 Sipos v. Romania, annukauwnja 6p. 26125/04, npecyaa oa 5 maj 2011.



18 NMPUPAYHUK U MATEPWUJAJIN 3A OBYKA 3A EBPOIA

Bo nocnegHnoT npumep — daMuanja Ha noymHaTh nmua — EBponckunoT cya He ja
NCKy4YyBa MOXHOCTa TUE Aa TyXaT, UCTaKHYBajKu:

Yrneaot Ha NOYMHAT 4YieH oa cbaMmunmjata Ha egHa JIMMHOCT MOXKeE,
BO oApeAeHM OKOJIHOCTU, Aa BJinjae Bp3 NPUBATHUOT >XXUBOT M
BP3 MAEHTUTETOT Ha Taa JIMYHOCT M 3aToa noTnara nog 4aeHort 8
[npaBoTO Ha npuBaTeH u paMmununjapeH xmBoT].°

MeryToa, hakToT Aeka Tyx6aTa He e MoAHeceHa oJ, CTpaHa Ha XpTBaTa Ha
KNeBeTa Ce 3eMa Kako penieBaHTeH aKTop 3a Aa ce oAapeau Aanu MelareTo co
yneHoT 10 e cooaBeTHO.20

Cekako, BO MHOry 3eMju C€ yliTe MNocTojaT 3akoHW KOM [A03BO/SyBaaT Aa ce
noaHece Tyx6a 3a kneseTa (UM HaBpeaa WU penmMrvo3Ha KneseTa UanM HewwTo
C/IMYHO) 3a cekoja o4 rpynuTe HaBedeHW norope. MeryTtoa, TMe He coapxaT
NermTMMHN OCHOBM 3a OrpaHudyBake Ha cnobogaTta Ha u3pasyBarbe BP3 OCHOBA
Ha 3alTuTaTta Ha yrieaor.

BepojaTHO nocTojaT pasyMHM aprymMeHTVM 3a OrpaHuMyyBarbe Ha rOBOPOT Ha
oMpasa, Ha npuMep, KOH PeNnrnucKkuTe rpynu, HO BakBUTE Cllydyan He Tpeba aa
6uaaT BKIyYEeHN BO 3aKOHM 3a KJieBeTa.

MHOry 3akoHM 3a KjeBeTa, CO HaMepa WNu Npu CrnpoeesyBame, Ce KOpuUcTaT 3a
[a ce agpecupaar npawara Kou no npasuno Tpeba aa buaat ondaTteHu co gpyru
3aKoHU (MM BoonwTo Aa He 6mupaaTt ondaTeHn CO 3aKOH). 3aKOHUTe 3a KieBeTa
ocobeHo ce 3n0ynoTpebyBaaT 3a Aa Ce Ka3HM KPUTUKA KOH BNAAWHWU UNU jaBHU
cnyxbé6eHnuum.

Kpusu4ana xaeBera

MHOry 3akOHW 3a KJieBeTa MMaaT MNPOU3NIe3eHO Of 3aKOHUTE 3@ KPUBUYHMU
nena. OBa cyrepvpa Aeka MNoCTOM jaBEH MHTEpec 3a Ap)KaBaTa Aa MOKpPeHyBa
KPUBMYHM NOCTANKN NPOTMB HOBMHAPX WM APYrM NMUa, HEWTO WTO OAU MHOrY
noganeky oA NpaBoTO Ha MHAMBUAYATa Aa ro 3aWTUTK CBOjOT yrnaen. Toa e TeCHO
NMoOBP3aHO CO KOHLENTOT Ha NPOTMBAPXXaBHO AejcTByBare (K/IeBETEHE Ha BnacTa
WNU ApXXaBaTa), CO KOe Ce Ka3HyBa roBOPOT WAW APYIrY HAUMHU Ha U3palyBare
KpUTMKa KOH BnaaaTa wunu apxasaTta. Cenak, c€ noYecTto KOHLENTOT Ha KpUBMYHA
KJfieBeTa Ce CMETa 3a 3acCTapeH M aHaxXpOHUYEH.

CrneunjanHuoT M3BECTYyBay 3a YHanpeayBake U 3allTUTa Ha NpaBoTo Ha cioboaa
Ha MUCNeHe N n3pasyBame Ha ObeaMHETUTE HaLUM NpecTaByBa efeH o MHOryTe

9 putistin v. Ukraine, annukaumnja 6p. 16882/03, npecyna oa 21 HoemBpu 2013, naparpad 33.
20 cTto, naparpad 34.
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WHTEPHALMOHATHN U PErMOHA/IHU MEXaHU3MUM KOU Ce 3aaraaT AeKa ,KpuUBMYHaTa
kneBeTa Tpeba Aa 6uae yKMHaTa BO KOPUCT Ha rparaHCKUTe 3aKOoHU, buaejku tne
MOXaT Aa 0OBO3MOXAaT AOBOJIHA 3alUTUTa Ha yrnenor..."

3aKoOHMTE 3a KpMBMUYHA KJieBeTa npercraByBaaT cCepuo3Ha 3aKaHa
3a cnobopara Ha M3pasyBatbe NopaauM TUNOT HA Ka3HM KOU MoOXKaT
Aa ce u3peyaT npu npecyaa v nporjiacyBartbe Ha 06BMHETMOT 3a
BMHOBeH. Kako nortcetyBawe, ronem 6poj HHTepHAUMOHAJIHMU
opraHu ja ocyamja 3akaHaTta o4 CaHKUMM CO Ka3Ha 3arBop, 6es
pa3sinka aanu ctaHyBa 360p 3a KJIeBEeTHUYKM U3jaBu WM NOOMLUTH
CcJ/lydam KakKO MMPHO UCKa)>XyBake CTaBOBM...

MefyHapoaHOTO NpaBoO MCTO Taka FM noaAap>kyBa CTaBOBUTE fAeka
BJlaguTe M jaBHUTe opraHu He Tpeba na nMaar ynora BO HOCEHETO
OAJIYKM NPU KJIeBeTa wian HaBpeaa. KoMMTeTOT 3a YOBEKOBM NpaBa,
Ha NpuMep, NOBMKA Ha YKMHYBathe Ha NpPEeKpLIOKOT ,KJieBeTeme
Ha aAp>xaBaTta". Mako EBpONCKMOT cya 3a HOBEKOBM NpaBa rm HeMma
LI€J/IOCHO OTTPrHaTo Ty>k6uTe 3a KNeBeTa oA CTpaHa Ha BJlaguTe, Tue
cenak rm MMaaTt orpaHM4YeHoO TakBuTe Ty>k6um 3a cuTyaumm Kage wiTo
€ 3arposeH jaBHMOT pepA, CO WITO MMNIMUMPa AeKa BlaauTe He MoXKe
Aa NoKpeHaT Ty>x6a 3a ks1eBeTa caMo 3a fia ja 3awWwuTUTaT CBOjaTa YecT.
NlNonem 6poj HaumoHanHu cyaoBu (Ha npuMmep, Bo MHAMja, Jy)KHa
Adpuka, Bennka bputaHnja, CoeanHetute AMepukKaHCKM [lp>xaBu,
3uMbabBe) nMmaar 3abpaHeTo cnyx6eHu nuua man npercraBHULUM
Ha opraHu Ha BJlacTa Aa NokpeHar Ty>x6a 3a knesera.?!

KOMUTETOT 33 YOBEKOBM NpaBa ro npenopadysBa CleaHoTo:

AOp>xaBute Tpeba paAa pasMucnaTtr 3a AEeKpPUMUMHaNU3Upambe Ha
KJieBeTaTta U, BO CeKoj csiyyaj, KpMMUHANHMNOT 3aKoH Tpeba faa ce
npuMeHyBa CaMO BO HajcepuMoO3HM CJ/lyyau, a MepKaTa 3aTBoOp BO
HUKOj cnyyaj He e cooaBeTHa ka3Ha. He e 4O03BONMBO OpraH Ha
BJlacTa fa nogHece o6BMHeHMe 3a K/1ieBeTa NPOTUB JIMYHOCT, a NoToa
Aa He ro BOAM CJ/ly4YajoT Ha Cy HaBpeMeHO — TaKBaTa NpaKTuKa
MMa 3acTpawyBauvyku edeKT n MoXXe HenoTpebHo Aa ro orpaHuum
npaBoTO Ha cnoboaa Ha udpasyBare Ha JIMLETO, HO U Ha ApPYIrn.??

Kako wTo HaBeaysa CrneunjanHmoT nssectysad, ECHI ja HemMa uenocHo oTdpneHo
MOXHOCTa 3a KpUBMYHA NpujaBa 3a kieBeTa. MeryToa, nocrojaT rosiem 6poj MHory
CTporu 3awTutn Kou Tpeba Aa ce mMpuMeHaAT Kora BO HapoaHaTa nermcnaTtvsa
KneeseTaTa € AedPMHUpPaAHaA KakKo KPUBUYHO AeNO0:

21 3BewwTaj o4 CneumjanHMOT M3BECTYBaY 3a yHanpeayBakbe M 3alTnTa Ha NpaBoTo Ha cnoboaa Ha
MuUcnewe n nspasyBame, r. Abua XyceuH, E/CN.4/2000/63, 18 jaHyapu 2000.

22 OnwT KOMeHTap 34.
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L] AKO KneBeTaTa e Aen o4 KPUBUYHMOT 3aKOH, CTaHAApAOT 3a AOKaXyBame
BO KpuBMYHAaTa nocrtanka, 6e3 0CHOBaHO COMHeHue, Mopa aa buae uenocHo
3a40BOJIEH.

e [lpecyauTe 3a KpUMMHaNHa KneseTa Tpeba Aa ce NpuUMeHaT caMo BO cy4yau
Kora HaBOAHUTE KJIEBETHUUKWN U3jaBU C€ HEBUCTUHUTU; TOrawl MEHTaNIHUOT
eNleMeHT Ha KpMBMYHOTO A0 € 3a40BoJIeH. BakBuM cnyyau ce: Kora nsjasute
ce JafeHWN CO MpeTxXoAHO 3HaeHe AeKa Ce HEBUCTUHUTU UM CO HECOBECHO
UrHopuparbe Ha Toa Aanu TUe ce BUCTUHUTU UK NaXxKHW.

e KasHuTe He Tpeba Aa BKAydyBaaT 3aTBOp, HUTY, NMak, Tpeba Aa coapxaT
APYTM CYCMEeH3MW Ha NpaBoTO Ha cNo60AHO M3pasyBake WM MPaBoTO Ha
NpaKTUKyBarbe HOBMHAPCTBO.

° He Tpeba oa ce npuMeHyBa KPpMMUHAEH 3aKOH aKo NOCTOM rparaHCKu 3aKoH
KOj e npumenHnmne.?3

Cekoj cny4yaj Ha 3aTBOpake MeanyMCckn paboTHUK NpeTcTaByBa HenpudaTtamea
npeyka 3a cnobogaTta Ha nspasyBare U HaOXyBa AeKa, N NOKpaj paKToT WTo
HMBHaTa paboTa e o4 jaBeH UHTepec, Me4yoT Ha [JaMok/ie NoCTojaHO BUCKU Hapg
rnaBuUTe Ha HOBMHapuTe. LlenoTo onwTecTBO rM YyBCTBYBa nocneamumnuTe Kora
HOBMHapuTe paboTaT NoA BaKOB MPUTUCOK...

Kako nocnegumua Ha oBa, Co6paHmeTo CMETa [JeKa 3aTBOpPCKaTa Ka3Ha 3a

kneseta Tpeba aAa 6mae yknHaTta 6e3 noHaTaMoLWHO oasoxyBare. OcobeHo ce
NOTTUKHYBaaT 3eMjuUTe UMM 3aKOHU ce ylTe ondaKkaaT 3aTBOpCKa Ka3Ha, Mako
3aTBOPCKUTE Ka3HW He Ce LeSIOCHO HaMeTHaTK, Aa M yKnHaT 6e3 oanoxyBarbe,
CO uen ga He UM ce gaBa KakoB 6uno M3roBop, Mako HeonpaBAaH, Ha OHWE
3eMju KoM NpoAOJIXyBaaT Aa MM HaMeTHyBaaT, a CO Toa MNpean3BUKYBajKu
KOpo3uja Ha oCcHoBHUTe cnoboaun.?*

OnacHoCTa CO KpuUMMHanNHaTa KneBeTa M eAHa 04 MHOryTe MpUYMHM 30LTO
knesetata Tpeba na 6uae TpeTMpaHa KakKo rparaHCcKo npallarbe € Toa LWTo
BMELLAHOCTa Ha BflacTa BO C/lydan Ha HaBOAHa KneBeTa MHOry 6p3o ro nomMecTtyBsa
CNy4yajoT BO HAcCOKa Ha Ka3HyBawe aucuaeHTtn. Bo HajMana paka, MM pgasa
LOMOSIHUTENHA M MpeKyMepHa 3allTuTa Ha Cyx6eHuTe nvua U Ha BnagdaTta. Ke
Ce HaBpaTMMe Ha OBa Mpallawe NoAoay BO NPMPAYHUKOT.

23 (Bnau 3a npumep Amorim Giestas and Jesus Costa Bordalo v. Portugal, annukaunja 6p.
37840/10, naparpad 36).

24MNapnameHTapHo cobpaHue Ha CoBeToT Ha EBpona, pe3sonyuuja 1577 (2007), ,KoH
AeKpUMUHanu3supame Ha kneseTtaTa“.



CNOBOAA HA N3BPA3YBAKE, 3AKOH 3A MEOANYMU U KNNEBETA 21

I'paraHcka xAeBeTa

MNMocTtoun onwTonpudaTeHa cCoracHoCT Aeka Tpeba Aa NocTojaT HEKakBU MEXAHU3MMU
3a OHME KOM BepyBaaT AeKa HUBHMOT yrnen 6un HenpaBegHo HapyleH. BakBnoT
cnydyaj Tpeba ga 6uae Bo copMa Ha rparaHcka Tyx6a nogHeceHa oA CTpaHa Ha
NIMLETO KOoe TBpAM AeKa My bun HapylleH yrneaor.

Cenak, oypv v noa oBue yCoBM, BUCTMHCKATA NpaKTMKa Ha 3aKOHOT 3a K/eBeTa
NoKpeHyBa rosiemM 6poj noteHumjanHu npobaemu.

AaAy BUCTMHMTA M3jaBa MOXeE Aa O1Ae KAaeBeTa?

AKO Cce Ka)ke Ha 0BOj HauuH, oaroBopoT e jaceH. Ce pa3bupa, kora 36opyBame
3a 3aWTUTa Ha Heuwnj yrnen, HMe noapasbupame yrnea Koj 3acnyxysa ga ébuae
3awTuteH. Cnopes Toa, cneayBa AeKa ako M3jaBaTa BCYLWHOCT € TOYHa, Torall
Taa He Moxe aa buae kneseTa.

Monutnyap Koj ce 60pu 3a peIUrMcKn U ceMejHn BpeaHOCTU MMa BOH6payHa
acdepa. Toj nonuTMYap He cMee a UMa MOXHOCT Zla TYXMW yCMeLlHo 3a KfieBeTa.

TOYHO e AeKa OTKpMBaHETO Ha adepaTa Ke ro 3arpo3n HeroBuoT yriea, Ho
HEroBMOT Yyr/iej e He3ac/y>KeH.

OTTyKa, AOKaXyBameTO Ha BUCTUHATa BO UcKa3uTe Tpeba cekoraw pa bupe
anconyTHaTa oabpaHa npu Tyxba 3a kneseTa.

ECYIM, 6e3 nuckny4yok, Benn geka ToyHata m3jaBa He MOXe JlermTMMHO aa 6buae
orpaHuyeHa nopagu 3awWTuTa Ha He4uunj yrnea.

LUTo e yrnen?

KoHuenToT Ha ,yrnea" He e jaceH, a Toa MOXe Aa npeTcrtaByBa M OMAcHOCT
nopaau akToT AeKa Toj MOXe Aa buae KopuCcTeH Kako OCHOBA 3@ OrpaHuyvyBare
Ha 4YOBEKOBWUTe nNpasa. Ha npuMmep, KakBa BpCKa MMa CO jaBHa WUAM No3HaTa
AVMYHOCT? [anu jaBHaTa JIMYHOCT MMa noronem yrneg o4 O6UYHMOT 4YfieH Ha
jaBHOCTa? [anu yrneaoT MMa BpCKa CO Toa KOJIKY JlyFe mMmaaT CAyLWHaTo 3a
Bac? AKO oAroBOpoOT € Aa, Toraw BepojaTHO HapylwyBakeTO Ha yrneaoTr Ha
Tne nyre ke 6mae mMHory norosnemo. Co 0BOj NMpucTan ce OoTBOpa MOXHOCT 3a
3noynoTtpeba Ha 3aKOHUTE 3a KJieBeTa o4 CTpaHa Ha jaBHUTE JIMYHOCTH.

Moxebun nogobap npucrtan e Aa ce NoBp3e KOHLUENTOT Ha ,yrinea" Co YOBEYKOTO
AOCTOMHCTBO. 3aKOHOT 3@ YOBEKOBW NpaBa MMa Len Aa ro WTnTu 4OCTOMHCTBOTO
- e[lHaKBO 3a cuTe nyre, 6e3 pasnuka ganu ce No3HaTU IMYHOCTU USIN HE.
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OBa 6K 3Hayeno geka 06UYHUTE Nyre, Yne NpBO MojaByBake BO MeAUyMUTE
HacTaHyBa Kora HUBHWOT yrfen e HanagHaT, Ke 6uaaT UCTo ToSIKY AOCTOjHM 3a

3dlTNUTa, Kako U jaBHaTa JINYHOCT 3a YN aKTUBHOCTU CE N3BECTYBA CeKOj AEH.

Toraw, ganv yrnenot € 06jeKTuBeH peHOMeH?

LLITO aKo HEKOE TBpAEH-E He € TOUHO? Toa Ke 6Mae LITETHO 3a YrNeAoT Ha JIMYHOCTA,
HO Aanu Toa 3HauuM AeKa aBTOMATCKWM CTaHyBa 360p 3a KneBeTa?

Bo M3MMHATUOT NosioBMHA BEK Ce pa3BuBalle efeH TpeHA CO KOoj pa3ymHa objaBa
He Cce KasHyBa, AypPU M aKo He € LLeNI0CHO BUCTUHUTA. TepMUHOT ,, pa3yMHa objasa"
ja ondaka naejaTta geka aBToOpoT MM UMa NPE3eMEHO CUTE pa3yMHU YeKopU 3a Aa ja
OCUrypu TOYHOCTa Ha HeroBaTa objaBa U, UCTO Taka, Aeka objaBaTa npeTcTaByBa
rnpalware o jaBeH nHTepec.

ECUYIN yecTo ce NOBUKYBa Ha jaBHUOT MHTEpeC Kako (haKTop 3a OueHyBare Aanu
nma notpeba of orpaHnyyBarbe Ha cnoboaaTa Ha u3pasyBarbe, Kora ce pasrneaysa
Aann orpaHnuyyBameTo € ,HEeOonXo4HO BO €4HO AEMOKPATCKO onwTecTtBo". Toj
4YeCTo ja HarnacyBa Ba)KHOCTa Ha ysiorata Ha MeanyMmTe Kako ,Kydnma-dysapu®
(watchdog).?

ApryMeHTOT e Aeka cnoboaata Ha MeanyMmuTe Ke 6uae nonpeyeHa u ysorata Ha
~KyUnmba-yyBapu" ke 6uae noTkomaHa, ako o4 HOBMHapuTe U 04 ypeaHuuuTe
ce bapa cekoraw a ja npoBepyBaaT cekoja objaBeHa u3jaBa Bp3 OCHOBaA Ha
BWUCOKM CTaHAapAM 3a 3aKOHCKM Aokasu. [JoBOSIHO e ga ce npuMmeHyBa gobpa
npodecnoHanHa NnpakT1uKa, NoA WTo ce noapasbupa aeka ce HanpaBeHW COOABETHM
Hanopu 3a Aa ce nposepaT ob6jaBeHUTe U3jaBn. HeHaMepHUTE rpelkn o4 cTpaHa
Ha HOoBMHapuTe He Tpeba aa 6uaaT KasHyBaHW Ha Ha4yMH KOj ja orpaHuyyBsa
cnobopaTta Ha MegmymuTe.

I/I3pa3yBaH,e MMUCAEKE

AnckycnjaTa pnocera 6elwe pokycnpaHa Ha hakTUYKK U3jaBKU KoM MOXe Aa buaat
KneBeTW. Ho WTO ce cny4yyBa BO C/lydaj Ha UCKaXKyBarbe Ha MUCEHE?

ECHI nma 3a3eMeHO MHOry LBPCT CTaB 3a OBa Npallakbe: HUKOj He cMee aa buae
OrpaHMYyeH BO UCKaXyBareTO MuUcrewe. Mucnerwe e TOKMy Toa: rneauwite Ha
HOBMHApPOT MNM aBTOPOT, 6a3MpaHO Ha HEroBOTO WM HEj3NHOTO cdhaKarbe Ha
akTnTe. Toa e HewTo cocemMa pasIMYHO 04 caMmuTe akTu.

25 Ha npumMep Sunday Times v. United Kingdom, Thorgeirson v. Iceland.
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MeryToa, 3eMjuTe KOM MMaaT 3akoHU 3a ,HaBpeaa", MOXe Aa r'M Ka3HyBaaT OBue
n3pasyBara Mucnerwe. Kora noIMTUYKKM aKTUBUCT ro Hapeye @paHuyCcKuUoT
npetcegarten ,TaXxeH HuKakeel", TOj bewe ocyaeH 3a HaBpeza. Bo T0j
cnydaj, ECYIM ytBpan aeka 6mno npekpweHo HeroBoTo NpaBo Ha cnoboaa Ha
n3pasyBsame.?®

MoTpe6HO e Aa ce HanpaBu BHUMATEJIHO pa3rpaHudyBate noMmery
cdakTuTe n BpegHocHuTe cyaosu. NMocroeweto pakTn MOXKe Aa ce
AOKaXe, AooaeKa BUCTUHATa BO BPpeAHOCHUTE CyAAOBMU He Nnoasexu
Ha nocroewe paokasu... WLTo ce opaHecyBa A0 BpeAHOCHMUTE
cyaosmu, oBa nobapyBamwe [Aa ce AOKa)Xe HUBHATa BUCTUHUTOCT]
€ HEBO3MOXXHO Aa Cce UCMOJIHM U HaeaHOo ro noBpeaysa NpaBoToO
Ha cno6opa Ha Mucnemwe...”’

AaAmu 1ocTou MpaBo Ha YTAE€A?

YneHoT 12 o4 YHMBep3asHaTta AeKlapaumMja 3a HOBEeKOBU NpaBa npeaBuiyBa AeKka:

Hukoj HeMa pa 6upae mM3noXXeH Ha NPoOM3BOJIHO BMellyBake BO
HEroBmMoT NPMUBATEH U CEMEEH XXUBOT, AOMOT WM NpenucKaTa, HUTY,
nakKk, Ha Hanagu Bp3 HeroBaTa 4YecT U HerosuoTt yrinea. Cekoj nma
npaBo Ha NpaBHa 3alITUTA 04 TAaKBOTO BMellyBakbe WJIN TaKBUTE
Hanagm.

OBMWE UCKa3N Ce MAEHTUYHWN CO YNeHOoT 17 oa MeryHapoaHMOT NakT 3a rparaHcku
N NONINTUYKM npaBa (a Co Toa NpeTcTaByBa 3aKOHCKA 06BpCKa 3a ApXXaBuUTe KO
ce gen oA NakToT).

Kako WTO Beke BWAOBME, MOCTOM M nocebeH cTaB BO 4neHoT 19 ox MMM
3a 3alWTuTa Ha ,NpasaTa U Yrneaot' Ha Apyrute Kako JIErMTUMHU OCHOBU 3a
orpaHuyyBare Ha cnoboaaTta Ha M3pasyBame.

EBponckaTta KOHBEHLMja 3a YOBEKOBM MNpaBa, Kako LITO BMAOBME, WUCTO Taka
cogp>u CtaB 3a ,yrneaot v yecTa" Kako flerMTMMHa OCHOBA 3a OorpaHunyyBama.

Bo nocnegHute roamHu, EBpONCKMOT CyA 3ano4yHa Ada rum TpeTtupa ,Yyrnenort um
yecTa" Kako CYLTMHCKO NpaBo coApXXaHo BO ufieH 8 (dpopmynaumjaTta Ha YNeHoT
€ MUCTa CO OHaa Ha yneH 17 oa MMIMM):

CynoT cMeTa AeKa yrieaoT Ha efHa JIMYHOCT, AYPU U aKO JIMUHOCTA
e KpUMTUKyBaHa BO paMKuMTe Ha jaBHa aebarta, e gen on HeroBumort

26 Fon v. France, annukaumnja 6p. 26118/10, npecyaa oa 13 mapt 2013.
27 Lingens v. Austria, npecyna oa 8 jynu 1986, cepuja A 6p. 103.
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WJIN HEj3UHUOT JINYEH UAEHTUTET U NCUXUNUYKN UHTErpuTeT, U 3artoa
B/leryBa BO paMKuMTEe Ha HEroBmMotr WMJIM HEj3SUHUOT ,NpuBaTeH
XKMBOT". 3aT0a, YWIEeHOT 8 MMa HaANEeXHOCT.?8

Bo noHoBO Bpeme, EBpOMNCKMOT CyAd HarpaBu Masna M3MeHa BO OBOj npwucran.
Bo cnyuajot A Hacnpotu Hopseluka, Npu3Ha AeKa 4ieHOT 8 He ro npeasuayBsa
»,jacHo" npaBoToO Ha yrnea. Bo oBoj cnyyaj, Toj 3aknydyBa Aeka:

Co uen 4YieHoT 8 Aa MMa HaANEeXXHOCT, HAaNnaAoT Ha JINYHMUOT yriepn
M 4yecTa MOpa Aa coAp>XM oApPeAeHO HUBO Ha TeXXUHa u aa bupe
M3BpLUEH Ha HAYMH WTO nNpeaM3BMKYBa NoBpeAa Ha JIMYHOTO
y>XMBatbe Ha NPaBOTO 3a NOYUTyBatbe HAa NPUBATHUOT XXUBOT.>°

Bo cnyuyajoT Kapako npotusB YHrapuja, EBpOnNCKMOT cyA ro Harfacu oBa Benejku
AeKa KneBeTaTa Mopa Aa npeTcrtaByBa ,MHOry CEPUO3HO Mellare BO HEroBuoT
NNYeH XWBOT CO Len ga ro HapyLwwu HeroBmoT Nn4yeH nHterputet .30

Koj e BMCTMHCKMOT Ha4YMH 3a Aa C€ CIIPaBUTE CO
KAeBeTa?

Kora egHo nvue e XpTBa Ha KneBeTa, Toraw AedUHUTUBHO MMa NPaBo Ha owTeTa.
Mpo6neMoT M MNpuYMHaTa 30WITO 3aKOHUTE 3a KJIeBeTa Ce TOJIKY 030r/1aceHu
Mery HOBMHapuTe, € Toa LTO HaMeTHaTUTE OLITETU YECTO CE MHOry rofieMu u
HepasMepHM.

Beke BMAOBME [leKa Ka3HUTE 3aTBOP 3a KpMBMYHATA KJIEBETa CE CMeTaaT 3a
HEeMnponopLNOHaHN 3a HUBHOTO BNMjaHue Bp3 cnobolaTta Ha uspasyBake. McTo
Taka, roneMuTe KasHu, 6e3 pasniMka ganv BoO KpUBUUYHUTE UITU FparaHCKUTE ciydan,
MMaaT uen [a ro kasHat 06BMHETMOT, HaMecTo Aa ja obeclwTeTaT IMYHOCTA Koja
e XXPTBa Ha KneBeTa.

OrpoMHuUTE CyMU KOW ce AoaesnyBaaT BO CNyyaj Ha KieBeTa, BO HEKOW MpaBHMU
cuctemu, gosejoa A0 nojaBa Ha ¢eHoMeHOoT ,Typu3aMm-kneseTa", npu LWTO
Tyxxutenute ja 6apaaT HajnpoduTabunHata jypucavkuuja 3a ga ja nogHecat
HMBHaTa TyXxb6a.

Cekorall Kora € MOXHO0, HaJOMECTOKOT 3a OLITeTa Npu ciy4daj Ha kneseTa Tpeba
na buae HematepujaneH u Tpeba Aa uMa Len AMPEKTHO Aa ro OTCTPaHM OHa LWTo
e HanpaBeHOo MOrpeLHo Npu kneseTaTa. Kako HajounrneaeH Yyekop, 3a nonpaska
Ha 3rpeleHoTo MoXe Aa ce o6jaBu U3BUHYBarE UM KOpeKLMja Ha n3jaBaTa.

28 Pfeifer v. Austria, annukaumnja 6p. 12556/03, npecyaa oa 15 HoemBpu 2007, naparpad 35.
22 A v. Norway, annukaumja 6p. 28070/06, npecyaa oa 12 HoemBpu 2009, naparpad 64.
30 Karako v. Hungary, annukauyuja 6p. 39311/05, npecyaa o 28 anpun 2009.
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NMpuMeHaTa Ha NpaBeH JIeK MOXe Aia Ce CMeTa Kako Aen o4, ,HeONX0AHOTO" 04 TeCTOT
BO TpW Aena 3a orpaHuyyBare Ha cnobogaTa Ha uspasyBame. [ponopunoHanHo
orpaHuyyBare, WITO MOXEe Aa Ce orpasja BO CNy4aj Aa Ce AOKaXe KieBeTa,
npeTcTtaByBa HajMasnKy pPeCcTpPMKTMBHA oOrnuuja CO KOja ce MoCTUrHyea uenta 3a
nonpaeka Ha owTeTeHaTa penyTauuja.

MapuyHUTE OWTETU, 3@ MCNaTa Ha wWTeTa, Tpeba Aa ce pasrnegyBaaT camo
Kora Apyru CpeacTBa He ce AOBOJSIHM 3a Aa Ce MonpasBu HanpaBeHaTa LTeTa.
HaaoMecToKOT 3a HanpaBeHa wWTeTa (No3HaT Kako napuyHa owTeTa) Tpeba aa ce
6asvpa Ha [oKas3u AeKa LTeTaTa HaBMCTUHA ce Ciydyuna.
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5. KAEBETA 1 JABHA AEBATA

Kputnka Ha jaBHM QPYHKIIMOHEPH ¥ AMIHOCTH

NcTopucku rnegaHo, 3aKOHUTE 3a K/1eBeTa HyAese norosieMa 3alTuTa 3a jaBHuTte
dyHKuMoHepu. Bo ronem pgen, Toa Cce cAydyyBano nNpeky nouMoT ,HaBpeaa“.
KpuTuka Ha nonuTvyap wau apyr BpwuTten Ha jaBHa dyHKuuja ce geduHupa
KaKko ,HaBpeaa" Ha camaTa KaHuenapuja. Bo MHOry 3eMju, BakBaTa 4OMOJHUTENHA
3aWTMUTa Ha jaBHUTE PYHKLMOHEPU NOCTOMN N AeHeC.

MocTojaT n ApyrM NpeaHOCTU KOU TN yXXnBaaTt jaBHUTE DyHKUMOHEPU. Tne Moxe
Aa MaaT npucTtan 40 ApXaBHU (POHAO0BMU, T.e. Napu Ha AaHOYHUTEe 06BpP3HMLM, 3a
Aa duHaHcupaaT Tyxba 3a kneBeTa. MICTo Taka, MOXe Aa MMa NOCTPOrM KasHu 3a
OHMe KOou Ke 6uaaTt ocyZeHN 3a KNeBeTeHE jaBeH hYHKLMOHED.

Cenak, MeryHapoAHaTa NnpakTMKa peLMTEeNHO Ce ABWXM BO CMpOTUBHA Hacoka.
ECUl Beke 4yeTBpTMHaA BeK o0 3acTanyBa CTaBOT AeKa MNOCTojaT roneMm 6poj
NPUYNHKM 30WITO jaBHUTe (PYyHKUMOHepu Tpeba aa yXXuBaaT nomasa 3awTuTta of
KpUTUKA o4 ApyruTe:

Cno6opata Ha MeaMyMUTe M OBO3MOXXyBa Ha jaBHOCTa efHO of
Hajao6puTe cpeacrea 3a oTkpuBare M opopMyBarbe MUC/EHbE 3a
naevTe U CTaBOBUTE Ha NoNIMTUYKUTE nuaepu. NMNoonwTo, cnobopara
BO nonutuukarta aebara e eaHa oA CYWITUHUATE HAa KOHLUENTOT 3a
AEMOKPpaTCKO onwTecTBo... Cnopen Toa, rpaHMunTe Ha npudgartTnumsea
KPUTUKa Ce NOLWMPOKM Kora ctaHyBa 360p 3a nonmtnyap, HacnpoTu
NnpUBaTHO snuuye. 3a pas3simka o4 BTOPMOT, NPBUOT Hen3b6eXxXHOo u
CBECHO ce oTBOpa cebecu 3a HenocpeaHa KOHTPOJia Ha CeKoj Heros
360p 1 peno... U Kako nocsieauua Ha Toa, TOj MOpa Aa MNokKake
noroJsieM cteneH Ha TonepaHuyumja.3!

OBaa npecypa, oa cnydajot JinHreHc og 1986 roavHa, ce MMa NOBTOPEHO BO
ronem 6poj npecyau oTrorau:

° CnobopaTta Ha nonuTuukaTa aebaTa e CyLITUHCKA M HEONX0AHa AEMOKpaTCKa
BpeaHOoCT;

o FpaHMUMTE 3a KPUTMKA Ha NonuTuyap Mopa Aa émaaT noronemu, 3a passimka
o4 NpuUBaTHO NNLE;

e [onnTMYapoT HaMepHO ce CTaBa BO OBaa Mo3uuuja U 3atoa Mopa Aa buae
MNOTOMIEPAHTEH HAa KPUTUKA.

3tLingens vs. Austria.
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MonnTUYapoT HEMMHOBHO M CBECHO Ce oTBopa cebecu 3a HenocpeaHa
KOHTpO/1a Ha CeKoj Heros 360p 1 AeNo o4 CTpaHa Ha HOBMHAPUTE U jaBHOCTA,

M TOj MOpa Aa NoKa)e MorosieM CTerneH Ha TosiepaHumja, 0cobeHo Kora Toj
CaMWOT AaBa jaBHM M3jaBM KOW CE MOAJSIOXHU Ha KpUTKKaA.3?

[JokTpuHaTa Aeka jaBHute pyHKUMoHepu Tpeba aa ce coodyBaaT Co NOBUCOK npar
Ha AoKaXKyBare 06BMHEHMja 3a KieBeTa OpUrMHaNHO NoTekHyBa o4 BpxoBHMOT
cya Ha CoegnHeTtnte AMepukaHcku [pxxasu. Bo no3HaTmoT cniydaj Ha ,Hbyjopk
Tajmc" npotme CanuBaH, CyAoT 3aKkydyBa:

JaBHuTte (pyHKLUMOHEpPU, CO Uen aa noaHecart Tyxb6a 3a knesera,
MOpa pfAa AoOKa)XkaT [AeKa HaBoAHaTa KJ/ieBeTa € HEeBUCTUMHMTA,
Kako M ,BUCTUMHCKa 3JI0HaMepHoOCT", T.e. fAeka o6BuHeTHOT
o6jaBMN1 HEBUCTUHUTOCT CO 3HaeHe AileKa e Jjlara Win co LesIoCHO
3anocrtaByBatbe Ha Herosata BUCTUHUTOCT.

OanykaTta ro KpuTuKyBa CTaBOT Aeka o obBMHETUTe, BO Cllyyaun Ha KJeBeTa,
Mopa Aa ce bapa Aa ja pgokaxaT BMUCTMHATa BO HWBHUTE U3jaBM 3a jaBHUTE
pyHKUMOHEPU:

Mpun TakBO nNpaBuNO, NOTEHLUMWjaJIHU KPUTUKM Ha oduumjanHo
oAHecyBamke MOXXe aAa 6uaar 3acTpawlyBadku 3a MUCKaXKyBakbe
KPUTUKA, U NOKpaj Toa WITO Ce BepyBa AeKa ce BUCTUHUTU U AypM
M Aa ce HaBUCTMHA TOYHMU, NOpaAM COMHEXXOT AaJim Toa MOXe aa ce
AOKa)Xe Ha cya wau nopaauv CTpaBoOT oA cuTyauujaTta ako Mopa Aa
ce HanpaBu Toa. TMe MMaaT TeHAeHUMja Aa AaBaaT U3jaBM KOM ce
npoTteraar faJieKy o4 He3aKoHCKaTa 30Ha. NpaBunoTo ja NnoTUCHyBa
eHeprujarta m ja orpaHmuyyBa pa3sHOBMAHOCTA BO jaBHaTa gebara...>

Bo nogouHexeH cnyyaj, BpXoBHUOT cyA ro npowmpu nNpaBuiioTo Aa BaXxu 3a cuTe
»jaBHU DYHKUNOHEpPU™, BP3 OCHOBA Ha TOa AeKa jaBHUTE NINMYHOCTM UMaaT npucran
A0 MeauMyMuTe 3a Aa AejCTByBaaT Mpu axKHU mn3jasun.3*

TOYKWN 3A JNCKYCWNIA

[Jann e HaBUCTUHA TOYHO AeKa CUTe jaBHWU NUYHocTuM ,A06pOBOSIHO ce
n3noxysaat cebecn™ Ha naxkHu kneseTn? AKo BawwaTa n3bpaHa npodecunja e

aKTep Uin oypu v No3HaT aABOKaT, Aa/IM TOa 3HAa4YM JeKa BUE ce corsiacyBaTte
na bupete uen Ha kKputTuka? Kou ce aprymeHTuTe 3a n NpoTmuBe?

32 Oberschlick v. Austria, npecyna oa 23 maj 1991, Cepuja A 6p. 204.
33 New York Times v. Sullivan, 376 US 254 (1964).
34 Gertz v. Robert Welch Inc, 418 US 323 (1974).
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AprymeHTMTE BO Cny4ajot Ha CanuBaH, Mako o4urnegHo He ce 06Bp3yBauyku
npecenaH BO HUWeAHO APYro MecTo ocBeH Bo CoeanHeTuTe AMepuKaHCcKn [p>kaBu,
MMaa CBOE BinjaHMe BO MNOAOLHEXHMW C/lyYyau 3a KJIeBETa, HO HE CaMO BO NpaBHUTE
Ap>XaBu, Kako WTo ce AHrnnja, MHanja v JyxxHa Adpuka, TyKy n Ha OuannuHuTe,
a v Bo EBpona. ApryMeHTOT Ha aMepuKaHCKUTe Cy40BU TOBAPOT Ha AOKaXyBare
Aa buae Ha TyXuTenoT, He e onwTtonpudaTteH. Ho apryMeHTOT 3a noroseMa
rpaHuLa 3a KpUTUKYBakbe Ha jaBHUTE JIMYHOCTM € npudaTeH.

Nako cTaHaapAoT 3a ,BUCTUHCKA 3/TOHAaMEPHOCT" e Masiky NoMHaKoB, TOj € TeCHO
noBp3aH CO CTaHAapAoT 3a ,pa3yMHOCT" BO o6jaByBameTO, KOj Ce AMCKYyTupalle
NpeTXxoaHo.

ECHIT e noa BNmnjaHme Ha npaBoTo 3a cnobona Ha nspasysare Ha CALl, nako peTko
ro cnean BO LESOCT HeroBoTo obpasnioxyBawe. ToykaTta Kaje WTo MMa jacHa
3aejHWYKa OCHOBa e JonosiHMTenHaTa cnoboja Ha AejcTByBame Npu KpUTUKa He
CaMo Ha jaBHM MYHKUMOHEPU MM NOAUTUYAPU, TYKY W Ha BlagaTa:

FpaHMUMTEe 3a [4O03BOJIEHA KPUTUKA Ce MOLMUPOKM KOra € HacouyeHa
KOH Bnapara, 3a pa3siuka o4 KpUTUKA KOH NPUBATEH rparaHUH Unm
Aypv v nonutnuyap. Bo AeMoKpaTCcKu cucteMm, genata uam nponycrure
Ha Bnapata Mopa pa 6maart npeaMeT Ha HenocpeaHa KOHTPoOJia He
CaMo of 3aKOHOZAaBHAaTa M CyAcCKaTa BJ1acT, TYKy U o4 MeauyMuTe u
jaBHoOcTa. MopaaM AOMMHAHTHaTa no3uuuja Ha BnagaTa, HEONXoA4HO
€ fAa ce nokKaXxe BO3[AP)XaHOCT MNpPU MNOKpPeHyBakbe KPUBUYHMU
nocranku, ocobeHo OHaMy Kaje LWTO MNOCTOjaT aNnTepHaTUBHMU
Ha4YMHMU 3a oAroBapatbe Ha HeonpaBAaHUTE Hanagu UIN KPUTUKMU
oA Hej3MHUTe NPOTUBHULM UK o4 MeaunyMuTe.

Mako ECHI ro HeMa npe3eMeHO 0BOj YeKkop, HerosaTa no3muuja e geka ,Bnapgata"
Kako eHTUTeT He Tpeba Aa nMa MOXHOCT Aa nogHece Tyxba 3a kneseTta. Bnagarta
€ MHCTUTYuUMja, He JIMYHOCT, U nopaau Toa Hema npaso Ha yrnen. Bo cnydajoTt
PomaHeHKO rpotuB Pycuja, EBPpONCKUOT Cya Benu geka Moxe ga vmMma aobpu
NPUYMHKM 3a TOA KaKo npallarke Ha NoJMTUKA, HO cenak npecynaTta He 6elwe BO
Taa Hacoka.

Bo 3HauaeH 6puTaHcku cny4aj, [loMOT Ha NOpAOBUTE OAJTYUM:

Oa HajBucoka onuwTecTBEHa Ba)XXHOCT € [AeMOKpaTtcku usbpaHo
BJIAAAMHO TEeNOo, WK, Nak, koe 6uno BnaauHo Teno aa 6uae orsopeHo
3a jaBHa KpuMTMKA. 3akKaHaTta 3a rparaHcka Tyx6a 3a kjeBeTa
Mopa Heu3bexxHO Aa MMa pecTpukTuBeH edeKkT Ha cnobopara Ha
n3pasyBatbe... OHa WITO e ONUIIAHO KAaKo ,3acTpawyBadvku edekt"
npeaM3BUKAaHO OA 3aKaHUTe 3a rparaHCKM Ty>k6u 3a kJieBeTa € MHOory

35 Romanenko v. Russia, annukauwnja 6p. 11751/03, npecyaa oa 8 oktomBpu 2009.
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Ba)kHO. MowHe yecTo, paKTUTE KOM Ce AOBOJIHM 3a Ala Ce AoKaXKe AeKa
Hekoja o6jaBa e BUCTMHUTA Ce NO3HAaTU, HO He nocrojaTt npudaTnnemn
AOKa3M CO KOM MOXXe Aa ce aokakat. Co oBa MOXe fa ce crnpeum
o6jaByBame Hekoja nHpopmMmaumja Koja e noxkenHo aa 6mae jaBHa.’*

ECUI ja npM3Ha MOXXHOCTa KOpropaTMBHM Tesa Aa TyxXaT 3a kneseta. Bo cnyyajoTt
Jepycanum, ABe aBCTPUCKU acoumjaLmm ro Tyxxea COBETHMKOT Ha JIoKanHaTta BfacTt
3a KneBeTa, 6buaejkm rv onuwan kako ,cekrta". Merytoa, EBponcknoT cya yTBpau
AeKa uMano nospeja Ha rpaBaTa Ha COBETHUKOT COorfiacHo yneHotT 10:

Bo koHkpeTHMOT cnyu4aj, Cypor 3abenexxyBa aeka IPM un VPM ce
acouMmjaumm KOM ce aKTUBHM BO NOJIETO O] jaBEH MHTEpeC, UMEHO, BO
cdhapMmaueBTCKUTE NOAUTUKUN. TUe yyecTByBaJsie BO jaBHa AMUCKYycCMja
3a oBa npaware U, Kako wTo npusHa Bnapara, copa6boryBane co
nonnTUUKa naprtuja. buaejkm acoumjaumure 6ea aKTUBHM Ha OBOj
Ha4YMH BO jaBHMOT AOMeH, Tpebalwle Aa noka>kaT NOBMCOK CTENeH Ha
ToJZiepaHUuMja 3a KPpUTUKYBatbe Kora npoTMBHMUMTE rM pasrseaysaa
HUBHUTE Ll€/1IN, KaKO U NOBUCOK CTENneH Ha ToJiepaHuMja 3a MepKkute
npuMmeHeTu Bo AebaTtara.’’

TOYKWN 3A AJNCKYCWUNIA:

Bo no3HatmoT cny4yaj Mek/inben (McLibel), komnaHujaTa 3a 6p3a XpaHa
~MekagoHanac" Tyxewe AgBajua 6pUTaHCKM aKTUBUCTM 3@ XMBOTHA CpeanHa
3a KjeBeTa, buaejkn genene nudneT co Koj rm KpUTUKyBaaT NpakTUKUTE
Ha KOMMaHujaTa 3a Hej3MHOTO Meco. [lBajuaTa aKTUBUCTM Hemaa npaBHO
3acTtanyBatbe BO MOroJsieM Aen o4 BpeMeTo, buaejkm Bo ciyyan Ha KneeeTa
He e poctanHa 6ecnnaTHa nNpaBHa NOMOLW, 3a C/llyyaj KOj npepacHa BO
HajAoONr TakoB cay4daj BO bpuTtaHckaTa npaBHa uctopuja.

~MekgoHanac" nobean n akTMBUCTUTE ro ogHecoa CBOjoT cny4daj o ECHI.
EBponckuoT cya oapeau neka vMma npekpwyBawe Ha 4yneHoT 10 nopaau
HeAOCTUr Ha npoueaypanHa npaBeaHOCT M NMpeTepaHa Harpaga 3a owTeTa.
Hemale , eaHAaKBOCT Ha cunu" noMmery crpaHure.3®

EaoHo npawarne koe Tpeba na ce nocTtaBu € Aasiu HA KOMMNaHUUTe BOOMLWWITO
Tpeba fa UM ce A03BOAM Aa TyXaT 3a kneseeta? Kako moxe ,MekgoHanac"
Aa vMa ,NpaBo Ha yrnea' Ha WUCT HayuMH Kako u uHaumseuaya? Kowm ce
aprymMeHTuTe 3a U NpoTuB?

3¢ Derbyshire County Council v. Times Newspapers Ltd, [1992] 3 All ER 65 (CA), notBpaeHo [1993]
2 WLR 449.

37 Jerusalem vs. Austria, annvkaumja 6p. 26958/95, npecyaa oa 27 despyapu 2001.

38 Steel and Morris vs. United Kingdom, annnkauuja 6p. 68416/01, npecyna oa 15 despyapu 2005.



CNnobOAA HA N3PA3YBAKE, 3AKOH 3A MEAUWYMU U KNNEBETA 31

3almrTuTa Ha IOAUTUYIKH roBOp

O6pasznoxeHneTo BO Cny4ajotr Epycasmm pasa nMNOWMPOKO rneavwte Koe
4eCcTo MOXe ga ce Hajae Bo oanykute Ha ECHI goHeceHn Bp3 OCHOBa Ha 4feH
10: BaxHoCTa Ha cnobogaTta Ha MNOMUTUYKMOT rosBop. [a ce noTceTuMe Ha
npeTxoaHaTa ANCKYCKUja 3a Toa AeKa cnoboaaTta Ha u3pasyBame € BaXxHa He camMo
3a MHAMBMAYyanHUTe npaea, TyKy M 3a coumjanHutTe npnaobuskm og cnoboagHmMoT
NPOTOK Ha MHGOpPMaUNN.

~Cnoboaata Ha nonuTnykaTa agebaTa e BO OCHOBATa Ha KOHLLENTOT 3a AEMOKPATCKO
OnwTecTBo", 3aknyuym EBponckMoT cya BO eaHa o4 CBOMTE 3Ha4vajHu npecyam Bp3
OCHOBa Ha uneH 10.3° Kako wTto enabopupa BO eAHa NOHOBa npecyaa:

Cynot Harnacysa pAeka npoMmoumjata Ha cnobopgHata noaMTUMUKA
Aebata e MHOry BaXXHa KapaKTepucCTMuKa Ha [AEeMOKpPaTCKOTO
onwrtectBo. Taa M gaBa HajroneMo 3Hauvyewe Ha cnobopgara Ha
n3pasyBarbe BO KOHTEKCTOT Ha nonmtuuka aebara m cmeTa Aeka ce
norpebHM MHOry CUJIHM NPUYMHU 3a Aa ce onpaBaa orpaHuuyyBame
Ha MNOJIMTUYKMOT roBop. OBO3MOXXYBajKM LUMPOKMU OrpaHuuyBama
Ha MNOJINTUYMKMOT rOBOP BO MWHAMBMAYAJIHU CJZlyd4an, HECOMHEHO,
Ke BJiMjae Bp3 nouuTyBawe Ha csobopara Ha u3pasyBame BO
KOHKpeTHaTa Ap>kasBa...*

OBOj NMPMHLUMMN Ce CMeTa 3a TOJIKY 3Ha4YaeH LITO MOXE Aa CE Hajae BO npecyaunTte
Ha MOBUCOKWUTE CyaoBM BO EBpona, HO M Hacekaje BO CBETOT. YCTaBHMUOT CyA Ha
LLInaHuMja ja uctakHa Ba)KHOCTa Ha cnoboaaTa Ha NOMUTUYKO M3pa3yBakse:

UYUneHoTt 20 oa YcrasoT [3a cnobopa Ha u3pa3yBambe]... rapaHTupa
oap>XyBame cnobogHa NonMTUYKa KOMyHUKauuja, 6e3 koja gpyrurte
npasa rapaHTUpaHu CcO YCTaBOT HEMa fla MMaaT COAPXXUHA, HUBHUTE
MHCTUTYLMM Ke 6uaaTt cBeAeHM Ha Mpa3HU NoAMUM U NMPUHLMNOT
Ha AEeMOKpPaTCKM NNerMTUMMUTET... KOj € OCHOBa Ha CeKOj npaBeH WU
MONIMTUYKU NOPeaoK, ke 6uae LeNnocHo NaxkeH.*

BucTuHckaTta pAeMokpaTuMja MoXe HaBUCTMHA Aa HanpegyBa CcaMoO BO
eaHa cnoboAHa KAUMPUHLLIKA KyKa o4 pas3fiIMyHuM maeonormn n dunosoduu
(MONUTUYKKN, E€KOHOMCKM M OMNWTECTBEHW) M Kade WTO ne4yaToT Ke uMma

BakHa ynora. [JeHOT Kora Ke ce 3aTBOPM OBaa KJIMPUHLIKA KyKa Ke 6buae
KpajoT Ha geMoKpaTujaTa.*?

3 Lingens vs Austria.

40 Feldek vs. Slovakia, annvkaumja 6p. 29032/95, npecyaa oa 12 jynu 2001.

41 \oz de Espafia case, STC of June 81, Boletin de Jurisprudencia Constitucional 2, 128, naparpad 3.
42 Bombay High Court, Binod Rao v. M R Masani (1976) 78 Bom. LR 125.
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CnobopaTta Ha roBop U uM3palyBare He ce CoCcTouM camMo op cnobopara
rparaHuMHOT aa ro 36opyBa M Aa ro nuuyBa OHa LWITO TOj Ke ro m3lbepe,
TYKY M oa cnobojaTta jaBHOCTa Aa ro cnylla M Aa ro Ymta OHa WTO M e
notpebHo... OcHOBHaTa nNpeTnocCTaBka BO eAHO AEMOKPATCKO ApXaBHO
ypeayBame e AeKa BjlajaTa Ke ce 3aCHOBa Ha COrjlacHOCTa Ha B/ajeaHuTe.
OBaa corfacHoCT Ha BnajeaHuTe noapasbupa geka coriacHocTta ke éuae
cnoboaHa, HO M Aeka Ke 6uae 3acHoBaHa Ha cooaBeTHa WMHdopMauuja

M AUCKYCMja nNOTNOMOrHata oJ Hajwupoka MOXHa AUCeMMHauMja Ha
MHMOPpMaLMM O pa3HU KPUTUYKU U3BOPMU...

Mopa Aga nMa HeorpaHumyeHo objaByBarbe BeCTU, CTAaBOBU U MUC/EHA
Ha MNONUTUYKM NAPTUM KOU Ce€ KPUTUYKM KOH paboTaTa Ha Bnagarta M Kou
M M3M0XyBaaT Hej3anHuTe cnaboctn. Bnagata Mopa aa 6buae cnpedyeHa BO
npeseMareTO CTapaTesiCTBO BpP3 jaBHOTO MUCNeHe.*?

HPMBI/IAGI‘I/II/I 3a YAEHOBUTE HaA IIaPpAAMEHTOT I
MU3BECTYBAIhE 3a I/I3jaB]'/I AAA€HH BO IIaPAAMEHTOT

Peuncu cute npaBHM CUCTEMU O ondakaaT KOHLENTOT Ha NpuBUIernja 3a u3jaBuTe
AafeHn BO 3aKOHOAABHMOT AOM M BOOBMYAEHO BO APYrU C/INYHU Tena (Kako WwTo
Ce pernoHanHuTe napiaMeHTu UM COBETUTE Ha JioKanHaTa camoynpasa). UenTta
3a OBa e, cekako, Aa ce 3awTuTtn cnobogaTta Ha nonuTuykaTa aebara.

OBaa npuBunervja ro ondaka v M3BECTyBarbeTO 3a OHa LUTO Ke Ce Kaxe BO
napnameHToT (Ui BO Apyrute Tena ondaTteHn Co uctata npumseuneruja). OTTyKa,
KaKo OMLT NPUHLMM, YEH Ha NAapaMeHTOT HE MOXe Aa buae oAroBOpEH 3a K/1eBeTa
AafeHa BO NapsiaMeHToT, HO, UCTO Taka, HM HOBMHApPOT KOj N3BeCTuN 3a n3jasarta.

eHepanHo, ECHIT e co MHOry uBpCT CTaB 3a 3anasyBake Ha MPUHUMNUTE Ha
napilaMeHTapHUTE NpUBUIErMK BO Cly4aun Ha KneseTa. Bo eaeH cnyyaj oa Benvka
BpuTaHuja, yneH Ha NapnaMeHTOT Kaxxan cepuja NoBTopyBayvku usjasu kom bune
KpajHO KPUTUYKN KOH efleH 04 CBouTe Kosiern. MNMpaTeHMKOT jaBHO v Kaxkaa uMeTo
M aapecaTa Ha XUBeere Ha KosewkKaTa-npaTteHnK, nopaau WTo Taa 3ano4yHana aa
AobuBa nNMcMa co oMpasa, HO U eKCTPEMHO KPUTUUYKO M3BECTYBake 04 CTpaHa Ha
mMeamymute. EBponcknoT cya oabu aa npusHae Aeka Hej3auHuUTe npaBa o4 CTaBoT
1 Ha uneH 6, NpaBo Ha rparaHcka Ty»xb6a co npecyza oA cyaunja, ce NpeKkpLUeHH,
6uaejku 3awTMTaTa Ha NapnamMeHTapHaTa npuvBunernja e ,HeonxoAHOCT BO eAHO
AEMOKPATCKO onwTecTBo".*4

43 M Joseph Perera & Ors v. Attorney-General, annukauunja 6p. 107-109/86, (SC), npecyza oa 25
Maj 1987.
44 A vs. United Kingdom, annukaumnja 6p. 35373/97, npecyna oa 17 nekemspu 2002.
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3eMajku ro npeaBua HanuwaHoTo norope, CyaoT BepyBa Aeka
NnpaBuMNIOTO 3a NapJslaMeHTapeH MMYHUTET, KOe € BO COrJlaCHOCT
co, u rm pednekTupa onwrtonpudareHute npasunaa Ha 3eMmjurte-
noTnMcHu4yku, Cosetot Ha EBpona v EBponckara yHuja, He MoOXe fia
ceoAHecyBa Ha HaMeTHyYBake HENponopLMOHANIHO OrpaHu4YyBame
Ha NMpPaBoOTO Ha MpuUCTan A0 CyA, KaKO LWITO € OTeJIOTBOPEHO BO
yneHorT 6...%4°

Bo cnyyajoT Jepycasmm on ABCTpuja, EBpONCKMOT cy BepyBalle Aeka KaHaAnAaToT
MMa NpUBUSIENMM, MAKO HAaBOAHUTE KNeBeTU 6ea AaAeHM 3a BPEME Ha COCTAHOK
Ha CoBeTOT Ha onwTuMHaTa BueHa, a He BO napnaMeHToT. OBaa oanyka 6ewe
onpasAaHa noj oBWe yCoBw:

Bo oBaa cmucna, Cyaor notcetyBa pAeka uako cnobopara Ha
n3pasyBat€ € BaKHa 3a CeKoro, Taa e ocobeHo 3Ha4yajHa 3a cekoj
n3bpaH npercraBHUK oA HapopaoT. Toj uam Taa ro npercraByBaart
eNleKTopaToT, NnpuBJiIeKyBaaT BHMMaHMe KOH HUBHUTE notpebu wm
rm 6paHat HMBHUTEe uHTepecun. CooaBeTHO Ha Toa, MewaHeTo BO
cno6onata Ha M3pasyBarb€ Ha OMO3MLUMUCKMU YEeH Ha napJjiaMeHToT,
KaKo Ha TY>XUTeJioT, NOBMKYBa Ha OCTpPO HabsbyayBare oA CTpaHa
Ha Cypor...*°

IIpBaTHOCT Ha jaBHUTE (PYHKIIMOHEPU

MpuBaTHOCTA Ha jaBHUTE (PYHKLMOHEPU MOHEKOraLl CE KOPUCTM KaKo NpUUmnHa 3a aa
ce orpaHuuun U3BecTyBareTo o4 MeanymuTe. Ce pasbupa, oBa e CoceMa pasiMyHo
o4 yrnenoT, HO NMOHeKorall, Bo NpakTuMkaTa, Moxe aa 6uae McnpenseTeHo.

MpuBaTHOCTa € eKCNJIMUMTHO 3awTuTeHa co 4ieHoT 8 oa EKYI n 3aToa BneryBsa
noa ,nNpasa W NPMBATHOCT Ha Apyrurte".

Kako wto snagosme, ECHI yecTo noTeHUMpa Aeka jaBHUTe pyHKUMOHEPHU MOpa Aa
6bupaT npegMeT Ha NorosieMa KpuTuKa og apyrurte. Hue, NCTo Taka, ro noctaBmpme
npawareTo WTO npetcraByBa jaBeH yHKUMoHep? OBOj TEPMUH, ceKako, 6u rm
BKy4yBana MonnTUYapuTe, HO Aanu Ke rm BKAy4yBa, Aa pevyeMe, Y/IeHOBUTE Ha
ceMmejcTBaTa Ha nonmTnyapute? Unun apyrm nuvua, KOu ce BO NpUBATHU BPCKKU CO
nonutuyapute (Ha npuMmep, BO Cny4aj Ha BoHb6payHa adepa)?

ECHIM npudaTtn egeH cnyyaj Ha aBCTPUCKU BECHUK, BO KOj BECHUKOT 6un KasHeT
3a npekplwyBakwe Ha NpuBaATHOCTAa Ha eneH nonutuyap. BecHukoT o6jasBun
doTorpaduja oa nonmMTMYapoT BO e€4eH HanMMc BO KOj Ce Benu geka Hekou on

4 WcTo, naparpad 83.
46 Jerusalem vs. Austria, naparpad 36.
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HeroBute npuxoan 6wune CTeKHaTW HeneranHo. HaumoOHaNHWMOT cya npecyaun
JeKa MaKo TOj € YJeH Ha NapsiaMeHToT, He M 61 AOBOSIHO NMO3HAT Ha jaBHOCTA.
BeCHMKOT ro npekpLluna HeroBoTo NpaBo Ha NPMBATHOCT nNpeky objaByBawe Ha
HeroBaTa doTorpaduja npuapyxeHa co KpUTUYKu TBpAEH-a.

He e n3HeHagyBauku Toa LITO 3EMajKu M NpeaBua NpeTxXoaHUTe CyACKWU OANYKM,
EBpONCKMOT Cya yTBpAW [IeKa ce NpeKpLUeHn NpaBaTa Ha BECHUKOT o4 yYneHoT 10.47

HaBpeAa Ha MHCTUTYLIUNA

MPUHUMMOT Ha 3alTMUTa Ha NOJIMTUYKMOT roBop e A06PO NOCTABEH M Ha EBPOMCKO
HMBO M BO MHOIY HauWOHaNHW jypucamkumnm. NHTepecHo e aa ce pa3Mucam ganm
Tpeba Aa NpoAo/XM Aa KOeraucTupa Co MOXHOCTa Aa Ce nocpaMoTaT MM Aa ce
HaBpeaaT ynpasu, UHCTUTYLUMK, Na Aypu U cMMbonu.

Oanun npetcepatenoT Ha ®paHumnja Tpeba Aa ce rnega Kako nonutnyap (U co Toa
Aa ce bapa ga 6uae notonepaHTeH Ha KPUTUKK o4 obuyeH yoBek)? Wnun, aanm
TOj e HaumoHaneH cuMmbon unn MHCTUTYyumja (M, OTTyKa, 3acnyXXyBa norosema
3aWwTuTa)? 3aKOHOT 3a MeanmyMm Ha ®PpaHuumja oa 1881 rogmHa 0BO3MOXYBa
3aWTMTa Ha NpeTceaaTencTBOTO Kako cMmbon.

Bo 2008 rogunHa, dpaHUyCKMOT 3eMjoaenel M NoNMTUYKM akTUBUCT, EpBe EOH,
ApXele Man nnakaT goAeka ce npubnuyBaa rpyna nyre Bo koja bewe u
npetceaatenoTt Hukona Capko3un. Ha nnakatoT nuwysano: ,Casse-toi pauv’ con"
(,['ybu ce, Tn TaxkeH HMKakeeuy"). OBme 360poBM NPeTXOAHO MYy Buie KaxXaHu Ha
3emjoaenel oA ctpaHa Ha Capko3u kKoj oabun ga ce pakyBsa CO Hero.

EoH 6ewe o6BMHET cornacHo 4neHoT 26 of 3akoHoT og 1881 roauHa. MNoj oBa
06BMHEHME, HEMA MOXHOCT Aa Ce MNoKaxe BUCTMHaTa (3a pasnumka oa obuyeH
cnydaj Ha kneseTta). Oa Apyra cTpaHa, HEOMXOAHO € Aa Ce YTBPAW KPpUBUYHATAa
Hamepa Ha [enoTo, a Toa e Aeka o6BMHETMOT nocTtanuna cCo sowa Hamepa. o
HeycnewHn obnam 3a xanba BO HauMOHaNHUTE CyA0BU, CyyajoT ce npedpav Bo
EBpONCKMOT Ccya 3a YOBEKOBU Npasa.

ECUI npecyaun Bo nonsa Ha EoH. Toj 3aknyuun geka ,,NOBTOpYyBakeTo Ha pasarTa,
Koja npeTxoaHo 6una KakaHa o4 cTpaHa Ha lNpeTceaaTenoT, He MOXe Aa Cce Kaxe
Aeka 6Mno Haco4YeHO KOH NPUBATHMOT XUBOT UK YeCTa Ha NocneaHUoT UK aeka
6una n3HeceHa caMo KakKo NIMYeH Hamnag nNpoTUB Hero... HaMmepuTe Ha 06BUHETHNOT
bune o4 nonnTMykKa npupoaa Co uen Aa ro u3paMHuM HMBOTO Ha jaBHa KpUTUKaA Ha
BPBOT Ha Ap>kaBaTa".*®

47 Krone Verlag GmbH & Co. KG vs. Austria, annukaumnja 6p. 35373/97, npecyana oa 26 deBpyapu
2002.
4 Fon vs. France, naparpad 57-58.
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Cynotr cMeTa fAeKa KpPpMBUUHUTE CaHKLMM 3a oAHecyBale, Kako
LUTO € OHa Ha >aJZINTeNOT BO KOHKPETHMUOT cnyyaj, MoXke aAa mMmaart
3acTpawyBadykm edekt Bp3 catupuuHute ¢popMm Ha u3pasyBame
NOBpP3aHM CO aKTyesIHM Npawama. Takeu popMu Ha u3pasyBarbe caMm
no cebe mMoXkaT Aa vrpaaTt Ba)kHa yJiora BO OTBOPEHUTE ANCKYCUM
3a pa6boTu oa jaBeH MHTEpeC, WITO € HeoNXoA4HAa KapaKTepucTUKa Ha
€AHO AEeMOKPATCKO ONnuwTecTBo...*’

3a xan, ECUYI Bo cny4yajoTr Ha EoH He oTuae TONKY AaNieKy Kako LWTO Hanpasu
BO NPeTXoA4HMOT dpaHLyCcku cnydaj KosiombaHu. Bo BTOpUOT, npawareTo bewe
3a AeNnoT o4 3aKOHOT 3a MeaMyMu KaZe WwTo ce gedurHUpa KpUBMYHA HaBpeaa Ha
CTpaHCKK wed Ha apxasa. HoBuHap o4 BeCHUKOT Jle MmoHA 6ewwe obBUHET aeka
ro HaBpeawun KpasaoT Ha MoHako BO efHa cTaTuja 3a TproBujaTa CcoO Apora BO Taa
3eMja, Koja bele HanuwaHa Bp3 OCHOBA Ha oduumjaneH n3sewTaj.

®paHuycknTe cyaosm 6ea MHOMy KpUTUYKM BO OAHOC Ha GaKTOT AeKa HanmcoT BO
Jle MOHA efHOCTABHO ja penpoayumpan cogpXxuHata og opuumjanHMoT n3BeLlTaj
Ha KoOj e 6a3upaH, 6e3 ga ce obuae Aa ja NoTBpAM BUCTUHUTOCTA Ha TBpAEHATa.
ECUYI HaBepe geka oBa e Hepa3yMHO. MeanyMoT MMa npaBo Aa M CMeTa Kako
BEpoAOCTOjHN TakBUTe AOKYMeHTW U Aa He 6uae 3aa0/KeH ga ro nposepysa
cekoe TBpAaeHe.

EBpOI'ICKI/IOT Cyad 3aKnyydun aeka KpmMBmM4yHOTO A€EJI0 HaBpe€ada Ha CTPaHCKU NNAEPU.

...fiJaBa nocebeH npaBeH cTaTtyc Ha wedoBUTEe Ha AP>KAaBU, WITUTEJKN
' oA KPUTUKA UCKJIYYMBO BpP3 OCHOBA Ha HMBHAaTa (pyHKUMja wan
HUBHMOT cTaTtyc, 6e3 orsieq Ha Toa Aasiu KpUMTUKaTa € onpasjaHa.
Toa ce cBeayBa Ha npeHecyBawe Ha nocebHarta npuBunerumja Ha
cTpaHckuTewedoBMHa AP>KaBU, KOjaHe cooABEeTCTBYBa COMoAepHUTe
NPaKTUKM UM NOJIMTUUYKKU KOoHUenuuun. be3 pasnunka Ha ouurnegHure
MHTEPECHU LUTO CeKoja Ap>KaBa 'M MMa BO OAP>KyBakEeTO NpujaTesiCKku
oaHocu 6a3smpaHu Ha nosepb6a co nmaepuTe Ha Apyrv 3eMju, TakBaTa
npuBuiernja ja HagMmMHyBa UesiTa 3a Koja e HaMeHeTa.>®

Bo nenyMHO cripoTMBCTaBeHa rnpecyna BO ciydajot EoH, cyanjaTta Noeep-dopae
oa Wpcka TBpaewe peka Tpeba Aa ce npuMmeHyBaaT CAMYHM obpasnoxeHuja.
EBpONCKMOT Ccya He ce OCBpHa Ha cny4ajoT KosiombaHu, buaejkmn 1oj ondakawe
cnoboja Ha MeauymuTe, Aodeka cnydajoT EoH He ondakawe cnoboga Ha
megmnymmute. Ho, cyanjata Noeep-dopae TBpAelle geKka WAEHTUYHW MPUHLKNIK ce
NPUMEHETN BO 3acTapeHnTe N HeornpaBAaHW 3alTUTK Ha WwedoBUTE Ha ApXKaBaTa
0/ XXeCTOKN KPUTUKMK.>?

4 NcTo, naparpadu 60-61.
%0 Colombani vs. France, annukaumja 6p. 51279/99, npecyaa oa 25 jyHu 2002, naparpadm 66-68.
51 Fon vs. France, Judge Power-Forde, AenyMHO U34BOEHO MUCTIEHE.
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Bo apyr cny4yaj 3a HaBpeda Ha wed Ha apxasa, ECYI 6ewe MHOry crtpor BO
oAslykaTa Aeka Ap)asaTa ro mMa HapyweHo yneHot 10. Toa e cnyuyajot Oteru
MoaparoH op LLnaHunja, kage wedoT Ha ApXaBaTa, MOHApXOT, He e noauTuyap,
HO Urpa BaXHa yCTaBHa HeyTpasiHa ynora.

Bo oBoj cnyuyaj, MoHgparoH, nonutudap o4 6ackumcka cenapaTucTuUuka rpyna,
6un o6BmMHeT 3a HaBpenda Ha kKpanotT XyaH Kapnoc, Koj Toj ro naeHtudukysan
KaKo wed Ha aAp>xaBaTa Koj r'm namadysan 6aCcKUCKUTE HAaLMOHANUCTU U UM AaBan
UMYHUTET Ha MaunTenute. Mako Toj 6ewe ocnoboaeH oA cTtpaHa Ha 6aCKUCKMOT
CcyA, MOBUCOK CyA ro OoCyAu Ha efiHa roagvHa 3aTBoOp M My ro oasefe rnpasoTo
NOBTOPHO Aa ce KaHanampa Ha usbopwu.

EC4YI, Bo ctporo cdopMmynvpaHa npecyga, rm rnoBTOpU CBOUTE CTaBOBWU 04, efeH
npeTxoAeH Typcku cnyyaj (Makgemupsin)>? n npecyam Bo KOpuct Ha Otern MoHAparoH:

...CylOT CMeTa AeKa KpaJioT, KOj ce Haora BO HeyTpasa no3uuuja Bo
nonuTtuykarta aebara, Bo nosmumja Ha cyamja u cuMmbon Ha eAUHCTBO
Ha Ap)kaBaTa, He Tpeba aa ce 3aWITUTU O CEeKaKBa KPUTUKA npwu
M3BpLIYyBakbeTo Ha HeroBute oduumjasiHn (PyHKUMU, WIN — KaKO
WITO € cny4yaj oBAe — KakKo MpeTcTaBHUK Ha ApxaBarta, ocobeHo
oA CTpaHa Ha OHMEe KOM JIerMTUMHO M oOcCnopyBaaT YycCTaBHMUTE
CTPYKTYPU Ha OBaa Ap>kaBa, BKJIy4yBajKMm ro 1 MOHapXMCTUYKUOT
pe>xxuM... PaKToT Aeka cnopepn YcraBoT Ha LlnaHuja, kpanot He
~»CHOCH O4roBOpHOCT", 0c06€HO BO KPpUBUYHOTO NpaBo, He Tpeba aa
npercraByBa Nnpeyka 3a Aa ce Boam cnoboaHa aebara 3a HerosaTa
€BeHTyaJiIHa MHCTUTYLUMOHaJZIHa uan cuMmb6osiMyHa oAroBOPHOCT, Ha
Yyeno Ha pAp>xaBaTa, BO rpaHMuUMTE Ha nouMtyBartbe Ha HEerosmorT
yrnea Kako JIM4YHOCT.>

MeanymuTe Kaxo ,Ky4duma-ayBapu-

Bo npecyna oa npea 20 roavHwu, ECHI 3a3epne crtaB cO KOj 3awTutata Ha
NOSIMTUYKMOT rOBOP ja oAHece efleH YeKop noHanpea.

Cnyuajot 6ewwe 3a npckn nucaten yme nme e Toprenc TopremcoH, Koj BO MeanyMm
o6jaBnn Hanuc 3a nonmuncka 6pyTanHoOCT KOH OCOMHUYeHU nuua. Toj bun ocyaeH
04 HaUuWOHanHWUTe cyaoBu noa O6BMHEHME 3a KieBeTa Ha MOJIMUUCKUTE CNyxX6u
PejkjaBuk. Kora cny4dajoT gojae so EBpONCKUOT Cy4, aABOKATOT Ha MUCAaHAcCKaTa
BNaga TBpAEs, Mery ApyroTo, AeKa OBOj C/lyyaj e pasnmyeH o NpeTXo4HN ciydaun
Ha ECYIN (kako, Ha npumep, JInHreHc), buaejkn He HaMeTHyBa NONUTUYKKN FOBOP,
Koj EBpONCKMOT cya ro Tpetnpa 3a nocebHo 3alTUTEeH.

52 pakdemirli vs. Turkey, annukauunja 6p. 35839/97, npecyaa oa 22 despyapu 2005.
53 Otegi Mondragon vs. Spain, annukaumnja 6p. 2034/07, npecygna oa 15 mapt 2011, naparpad 56.
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EBponckuoT cyn He 6ewe ybeaeH oA OBOj apryMeHT M ja MCKOPUCTU cBojaTa
npecyda 3a Ja co3jaje HOBa AOKTPWMHA, Koja € KOopucTeHa BO ronem 6poj
nocnefoBaTesiHX cny4dau. Taa 360pyBa 3a@ BaXHOCTAa Ha yfiorata Ha MeauyMmuTe
Ha ,Ky4utba-vyyBapu®" 3a npallara of UHTEepecC — He CaMo o4 MosuTUKaTa, TYKy U
ApYrv Npallama o4 MHTEepecC Ha jaBHOCTa, KAaKo OHME oA HAMUCOT Ha TOprenpcoH:

Mako neuyatoT He CMee fa M NpeyeKkopu rpaHuuuTe, Mery apyroro,
3a ,3alTUTa Ha yrneaoT Ha... Apyrure", cenak umMma o6Bpcka Aa fnaBa
nHdopMmaumm n naem 3a npawasa of jaBeH nHrepec. He camo wTo ja
MMa 3ajjlavaTa Aa AaBa TakBu uHdopMauMm M maem, jasHocta ro mma
npaBoTO Aa rm npuMma. Bo cekoj Apyr cny4yaj, neyator HeMa fa 6upe
BO MOX>XHOCT Aia ja urpa csojaTa KJ/ly4yHa yJsiora Ha ,Ky4ye-yyBap"...”*

Bo apyr cnyudaj, peuncm mnctoepemeH co ToprempcoH, EBponckumoT cyn 6bewe
HaTepaH ga CyAM 3a CNy4aj KOj BKAyyyBa ekcrnose o4 MeauvyM 3a HaBoAHa
CYpOBOCT npu N0BOT Ha pokM BO HopselwkKa. VM3BewTajoT, BO BECHUKOT briager
Tpomco, ce noTnupan Ha HeobjaBeH oduuMjaneH nlBewTaj, HanNUWaH o4 CTpaHa
Ha HoBuWHapoT Og JinHabepr. BeCHUKOT M HeroBuTe ypeaHuum 6ea TyXXeHu 3a
KneBeTa o4 CTpaHa Ha YJeHOBUTE Ha eKMNaXkoT OAFOBOPEH 3a /10B Ha (hOKK, 4Ynmn
npakTuku 6ea onuvwaHun BO M3BeLwwTajoT Ha JlnHabepr. EBpONCKMOT cyn AoHece
MHOrY C/IMYEH 3aKJly4YOK KaKko BO CBOjaTa npecyna 3a ToprempcoH:

Umajkn rm npeasuma pasniMdyHuTe (PakToOpyM KOM M OrpaHuuvyBaart
MO>XHMTE LUTETU Ha YrNeaoT Ha oBuMTe Ha (POKMN, KaKo U cuTyaumjara
Koja e npercraBeHa BO bsigger TpoMcO BO peneBaHTHUOT nepuop,
CynoTr cMeTa AeKka BECHMKOT MOXes pa3yMHO Aa ce notnpe Ha
ocdpuumjanHmoT nssewTaj Ha JiuHab6epr, 6e3 na Mopa aa cnpoBeayBa
CBOE€ UCTpa)<yBae 3a OTKpuUBabe Ha BUCTUHUTOCTA HA USHECeHUTe
¢dakTn. He rnepamMme oCHOBa 3a COMHEeXX fieKa BECHUKOT AejcTByBaJl
co nob6pa Bonja.>®

3a o6jaByBarbeTO Ha MHGOPMALMUTE KOM CE CMeTaa 3a LUTETHM MO YrneaoT Ha
HEKOM OJ UNEHOBUTE Ha EKWUMaXOoT, mpecyaaTta Ha EBponckuoT ce moTnupalle
Lle/IOCHO Ha OAroBOpPOT Ha mnpallameTo (Kako WTo e BoobMYaeHo BO BaKBU
cny4dau) Aanv orpaHnyyBakeTO Ha cnobojaTta Ha U3pasyBarbe HacTaHaTa nopaau
C/lyYyajoT Ha KJieBeTa € ,HEeoMnxoAHO BO AeMOKpaTcko onwTectso". MpuToa, ro
3e4e npeaBua OrPOMHUOT jaBeH MHTEPEC Ha CNy4yajoT, HO Cemnak He 3Hauu Aeka
felle HaKMOHET KOH ypeayBaykKuTe MoUTUKK Ha BriageTr TpoMco:

Cynor Mopa Aa BOAM CMeTKa 3a LeJsiocHaTta 3aAHMHa HacrnpoTu
Koja m3jaBuTe BO npawamwe 6une paaeHun. OTTyka, coap>KuMHaTa
Ha OCNnopeHUTe TEKCTOBU HEe MOXXe fa ce corneayBa U30JIMpaHO oA
KOHTpoBep3ujaTa Ha sIoBOT Ha (poku BO TOoj nepuoa Bo HopBelwka

> Thorgeirson vs. Iceland, naparpad 63.
35 Bladet Tromso and Stensaas vs. Norway, annvkaumnja 6p. 21980/93, npecyaa oa 20 maj 1999.
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n Bo TpOMCO, HOpPBELWKMUOT LeHTap 3a Tprosuja. NoHaTtamy, Tpeba
Aa ce 3eMe npeasBva Aeka uneHoTt 10 He ce nNnpuMMeHyBa caMO Ha
nHdopMaumMm n naemn Kom ce NoBOJIHO NPUMEHM UM KOU ce CMeTaart
3a HeHaBpeAJ/IMBU UM KOM npeansBUKyBaaT PaMHOAYLUHOCT, TYKY,
MCTO Taka, U Ha OHME KOM ja HaBpeayBaaT, ja WOKUpaaT wiM ja
BO3HEMMpyBaaT Ap>XaBaTa uam Koj 6umno nen on HaceneHmero...*®

Ce uMHM feka cunaTa Ha OCNOpeHMUTE TEKCTOBU He 6una npMMapHoO
BO TOoa Aa 06BMHM oapeaeHM nvua 3a CTOPEHM MNMpeKpLliouM nNpoTuB
npaBuiaTta 3a N1I0B Ha (POKMU, WM 3@ CYPOBOCT KOH >XMUBOTHMUTE...
OcnopeHuTe TeKCcTOoBM 6une pgen oa TekoBHata aAebarta wTo e opf
ounrnenHo 3Haueme 3a JIOKaJiHaTa, HauMoHasiIHaTa n MefyHapogHaTta
jaBHOCT, BO KOja 6110 n3aBeCTyBaHO 3a CTaBOBMUTE Ha NOLWMPOK nsbop
oA 3aMHTepecupaHuUTe y4YeCHULN."’

lUTo ce oaHecyBa A0 (paKTUTEe BO KOHKPETHUOT cnyuaj, Cyaor He
MO>Xe fAa YCTAaHOBM [eKa HEeCNOpPHMOT MHTepec Ha 4YJIeHOBUTE Ha
€KMMNaXKoT 3a 3aliTUTa Ha CONCTBEHMUOT yrjiea € A0OBOJIEH Aa NpeMUHe
HaA BMUTAJIHUOT jaBEeH MHTepec BO OCUrypyBaweTo MH(opMMUpaHa
jaBHa pe6aTa 3a npaware oA JIOKaJIeH U HauMOHaJNIeH, KakKo M
MeryHapoaeH uHtepec.>®

EAHa o4 rnaBHUTE TOYKM Ha MHTEPEC BO OBOj KOHKPETEH C/y4aj, cenak, e Aeka Man
6poj o4 Knynata Ha EBpOMNCKMOT Cya He ce cornacyBalle LeflocHO Co OA4/yKaTa Ha
cynoTt. CnpoTuBCTaBeHaTa Npecyaa TBpAELle AeKa oA/lyKaTa npaka folla nopaka
32 eBpONCKUTE MeaAnyMU CO Koja ce oxpabpyBaaT Aa rv 3aHemMapaT OCHOBHUTE
€TUYKM NPUHUMNK Ha npodecnjaTa.

TOYKWN 3A ANCKYCHUNIA:

LLITo e jaBeH nHTepec? Bo WTO ce pa3nnkKysa 04 MHTeEpecuTe Ha jaBHocTa? Kako

6u cocTtaBuie BMe apryMeHT KOj ce rnoBMKYyBa Ha ,jaBeH nHTepec" 3a oabpaHa
Ha NpuKasHa, Ha NpUMep, 3a CKaHAan BO NPUBATEH XMBOT Ha NoauTU4ap?

PeAurnosua xAeBeta

MHOry €BpOnCKM ApXaBM MMaaT 3aKOHW CO KOM ce 3abpaHyBa K/IeBETEH€ Ha
penurunte, goaeka Bo 06MYHOTO MpaBO MOCTOM KPUBWUYHO AEN0 338 6OroXysiHu
KNeBeTw.

NMopaan AoKTpMHAaTa Ha ,MapruHarta Ha npoueHa"“, ECYI1 yecto npecyayBa npoTuBs
ApXXaBUTe 3a npallatba Ha 6oroxynewe M Kneeeta Ha penuruja. buaejkmn osa

%6 /cto, naparpad 62.
5’ UcTo, naparpad 63.
%8 cto, naparpad 73.
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npalwake cnara Bo obnacTta Ha ,jaBeH Mmopan", EBponckunoT cy vecto oabusa aa
ce Mela BO 04J/TyKUTE AOHECEHM Ha HaLMOHaNHO HUBO:

OTCycTBOTO Ha €AMHCTBEH €eBpONnCKM KOoHUenT 3a 6apamwarta 3a
3alTUTa Ha NpaBaTa Ha Apyrute BO OAHOC Ha HamaAu Ha HMUBHMTE
Bepcku ybeayBsara ja 3rosieMm MmaprmHaTta Ha npouyeHa Ha 3eMjaTa-
uNieHKa 3a ypeayBame Ha cnoboparta Ha uspasyBare 3a npaiwlakba
CO KOM MOXXe fAa ce HaBpeaaT MHTUMHMUTE JIM4HKM yb6epayBama BO
paMKuTe Ha MOpanoT 1 penurujara...>°

EBpONCKKMOT cya 3a YOBEKOBUM NpaBa NpUMEHYBA AOKTPUHA 3a ,MaprmHaTa Ha
npoueHa"“. Taa ce ogHecyBa Ha pnekcnbmnnHocTa AoCTanHa Ha cekoja Ap>KaBa
npu NnpMMmeHa Ha EBponckaTa KOHBeHUMWja 3a YOBEKOBM nNpaBa. Bo cnyyaun Ha

NOIMTUYKKN TOBOpP, Ha NpUMep, MaprmHaTa Ke 6uae MHory mMana 6uaejku osa
ce CMeTa KaKo 3aeAHN4YKa BpeaHOCT 04 roflieMo 3Hayewe. MaprnuHaTta Ke 6uae
3HAYUTEsIHO NOrosieMa BO C/lyyan Ha ,jaBeH Mopan", buaejkn oBa e 0b6/1acT Ha
NOrosIEMUN KYNTYPHWU Pasnnku Mery eBponcKUTe 3eMju.

Bo noHoBuTe cnyyau, EBpONCKUOT CcyA He caka Aa AOHecCe o4J/1yKa AeKa penvruure
ce kneseTeHU. Bo eaeH dpaHUyCKKM cny4daj, BO KOj aBTOpoT 06jaBn Hanuc CO KOj
KPUTUUKK Ce pa3rienyBa AOKTpUHATa Ha PUMokaToAMuKaTa LUpKBa M ja NoBp3yBa
CO aHTUCEMUTM3AM M CO XONOKAyCToT, EBpoONCKMOT cya yTBpAM AeKa rnpecyna
3a K/eBeTewe penuruja ro npekpuwysa 4yieHoT 10. M nokpaj Toa WTO NOBUKa
Ha AOKTpMHaTa Ha ,MapruvHa Ha npoueHa", EBponcknoT cya cenak ja ucrakHa
BaXKHOCTa Ha cnobogHaTa npuMmeHa Ha yneHoT 10 Ha npawara o4 onuwT jaBeH
nHTepec (o4 KOW, HECOMHEHO, XOJIOKAYCTOT € e[lHO):

Co ornea Ha wTteTHuUTe edeKTU Ha KOHKpeTHaTa AOKTPMUHA,
HaBeAeHUOT Hanuc npuaoHece 3a AUCKYCUja 3a pa3/INYHUTE MOXKHU
NnpUYMHM 3a NCKOpeHyBake Ha EBpeunTte Bo EBpona, npawamwe o
HecnopeH jaBeH MHTepec 3a eAHO AEMOKPATCKO onuwTtecTtBo. Bo
TaKBM CJ/lyyau, orpaHumuyyBamweTo Ha cnobopata Ha u3pasyBame
Tpeba KOHKpPEeTHO Aa ce o6bpa3norku. Mako npawakbeTo NOKpeHaTo
BO OBOj Cslyyaj ce oaHecyBa Ha AOKTPMHA nNoTBpAEeHa oA CTpaHa
Ha KartonuukaTta UpKBa, a € o4 BEepCKMU KapaKTep, aHasu3arta
Ha KOHKPETHMOT Hanuc NoKa>kyBa AeKa He coAp>XM Hanaa M Ha
pennrmcka ocCHOBa, TYKY COAPKMU rneamLllTa KOM aBToOpoT caka flarm
UCKaXXe KaKo HOBMHAap u uctopuyap. Bo Bpcka co toa, Cyaor cmera
AeKa 04 CYLWITUHCKO 3Hademe 3a eAHO AEeMOKPAaTCKO OnuTecTBo
e nebarurte 3a NPUYMHM 3a 3JI0CTOPCTBA BpP3 OMNWTECTBOTO Aa ce
OBO3MOXMU Ala ce oaBuBaaT cnoboaHo...%°

> Giniewski vs. France, annnkauuja 6p. 64016/00, npecyaa oa 31 jaHyapu 2006, naparpad 44.
80 cTo, naparpad 51.
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Bo cnyuaj oa CnoBauka, aBTop o6jaBua Hanmc BO KOj Ce KPUTUKYBa BPBOT Ha
PuMokaTonmMuykaTta uUpkBa, b6uaejkm noBmkan Ha 3abpaHa Ha ¢puAMCKM nocTep,
a noaouHa U Ha camuoT huaM, nopagm MopasnHu NpuumnHKU. Toj bewe ocyaeH 3a
KPMBUYHO Aeno ,KneBeTa Ha Hauuja, paca v Bepa", BP3 OCHOBA Ha Toa AeKka Co
KpUTUKaTa Ha BPBOT Ha LUPKBaTa, ja KneseTen n camata penuruja. ECHIN ro oabu
OBa pacyayBare M yTBpAM noBpeaa Ha uneH 10:

CunHo-pOMYyNIMpaHOTO MOrpaHO MUC/IeHhe Ha kanutenotr 6wuno
MCKa>XaHO MCKJIy4YMBO 3a BMCOK MpeTcTaBHUK Ha KaTtosiMukarta upkBsa
Bo CnoBauka. CnpoTMBHO Ha HaoauTe Ha AoMawHuTe cyaosu, Cyaor
He e ybeaeH AeKa CO HEroBuTe MU3jaBu XKanuTenoT AUCKpeauTupan wm
MOHWXXWUA AeNn oA HaceNleHUeTo 3a CMeTKa Ha HUBHaTa KaToJIMuKa Bepa.

[...] ®aKTOT WITO HEKOMU 4YeHOBM Ha Katonumukara upkBa MoXxebm
6une HaBpeAeHU O KpUTUKaATa Ha >KaJIMTENIOT 3a apXuMernucKkonoT
M oA HeroBaTa M3jaBa AeKa Toj He pa3bupa 30WITO MPUCTOJHUTE
KaTo/IMUM He ja HanywTaT Taa upkBa 6uaejkm e BoaeHa of
apxuenuckonot J. CokoJ, He MOXe fAa ce oApa3u Bp3 no3uuujara.
Cyaot ro npucgaka apryMeHTOT Ha XXaJIMTesioT AeKa cTaTujata HUTy
HeonpaBAaHO ro nonpe4yusia NpaBoTo Ha BepHuUuMTe Aa ja uspasysaart
M Aa ja NnpaKTUKyBaaT cBOjaTa pefiMruja, HUTy, nak, ja HakneseTuaa
coAp>XuUHaTa Ha HUBHOTO PeJIMrMO3HO BepyBakbe...%!

OBuMe HeoJaMHeLHW Cny4vaun ce BO CMPOTMBHOCT CO NPeTXoAHM oanyku Ha ECUHI. Bo
efleH aBCTpUCKK cny4aj, EBponckmoT cya oabu aa npecyaun Aeka 3anjeHyBareTo
dwunmM, Koe ce cMeTano Aeka e HaBpeAyBauko 3a KaToNuuuTe, e HapylwyBake Ha
yneHotT 10. Bo ocTBapyBame Ha NpaBoToO Ha cfoboa Ha n3pasyBame, TyreTo MMaa

06Bpcka Aa u36erHyBaaT KOJIKY LWITO € MOXHO MNOBeKe Uu3pasu
KOM ce HeonpasBAaHO HaBpeaJ/iIMBM 3a APYrMTE, U Ha TOj HAYMH I'n
nospeayBaaT HUBHUTE NpaBa, U KOU He NpUAOHeCyBaaT 3a HUKaKBa
¢dopmMma Ha jaBHa aebaTa WITO MOXKe Ala ro yHanpeau HanpeaokoT Ha
yoBeKOBMUTE NpaBa. Oa 0Ba, KaKo Npalwakbe Ha NPUHLMN, BO oApeAeHU
AEMOKPATCKM OMnuITeCTBa MOXe la Ceé CMeTa KaKo HeornxoaHOCT Aa
ce caHKLUMOHMpaaT Wi Aypuv M Aa ce crpeyaTt HecooABEeTHU Hanaaum
Bp3 penMruckun ob6jekTtu, ocurypyBajku ce Aeka cekoja HaMeTHaTa
~popMmanHoctT", ,ycnoB", ,orpaHuuyyBame" uam ,kasHa"“ ke 6upge
nponopyMoHasiHa CO JierMTMMHarTa yen.®

EBPOMNCKNOT CyA AOHeCe CNIMYEH 3aKkly4doK BO eeH 6puUTaHCKKM Cny4aj 3a KpaTok
$bunnM co epoTcka coapXxuHa, koj belue 3abpaHeT buaejkn aeka Moxe ga buae
OCHOBa 3a KpUBUYHO Aeno 3a 60roxyncreo.s

81 Klein vs. Slovakia, annukauuja 6p. 72208/01, npecyaa oa 31 oktomBpu 2006, naparpadu 51-52.
62 Otto-Preminger-Institut vs. Austria, annnkauuja 6p. 13470/87, npecyaa oa 20 centempun 1994,
naparpad 49.

83 Wingrove vs. United Kingdom, annukaunja 6p. 17419/90, npecyaa o4 25 HoemBpu 1996.
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4. BUAOBU KAEBETHNYKN
MATEPUJAAU

Mucaeme HacrmpoT akTin

PasrosapaBMe geka oabpaHaTa Ha BUCTMHaATa Tpeba aa 6uae 6e3ycnoBHa BO
cnyyau Ha kneBeTa. o oBa ce nogpasbupa: ako jac HanMwam geKa MUHUCTEPOT
NpoOHEeBEpPW/T HErOBM TPOLIOLM, TOrawl He MOXe Aa CTaHyBa 360p 3a kieBeTa
[OKOJIKY OBa MOXe Aa Ce JoKaxe AeKa e BUCTUHA.

Ho, WTO ako MOUTe HaBOAHM Ki1eBETU He ce haKTn Kou Moxe aa bunaaT AoKaxKaHU
WA OTKPWEHMU, TyKy cTaHyBa 360p 3a Mmucnewe? LUTO ako jac ro Hapedam
MUHUCTEPOT ,TaXeH HMKakeeLl" (3eMeHO Kako Cny4daeH npumep)?

Bo Toj cny4yajHeMa curypHo Aa ce BpTW OKOJy A0KaXKyBake Ha Toa Aanin TYXKUTENoT
e ,TaXeH Hukakeel" unam He. Toj Ke TBpAM Aeka jac cyM 6umn HeonpaBAaHO
HaBpeanuB. [IOKOMIKY Cny4ajoT Hekoraw Aojae Ao EBponckMoT cya 3a YOBEKOBU
npaBa, rosieMa € BepojaTHOCTa Aeka Ke 6uae nogap)xaHa MojaTa cnoboaa Ha
n3pasyBarbe, a He HeroBoTO NpaBo Ha yrnea. (EBponckMOT cyA BepojaTHO Ke
3aK/y4Yn aeka, Kako nonutuyap, Toj Tpeba na 6uae noTonepaHTEH Ha TaksBu
HaBpean. N ako, kKako BO cny4ajoT Ha Capko3u, Toa e dpasa Koja Toj cammoT
ja NCKOpUCTWUA, CyannUTe MOXE, Ha HUBHUOT BO34pPXKaH HauuH, Aa MYy KaXaT Ha
MUHUCTEPOT Aa ro npmdaTtn XyMopoT.)

ECMNY nma gonro BocnocTaBeHa AOKTPMHA 3a@ pa3rpaHuyyBame rnomery gaktmute
N BpeAHOCHUTE CYL0BWU:

Mopa aa 6uae HanpaBeHO BHUMATEJIHO pasrpaHuyyBame nomery
cdakTm M BpeaHOCHM oueHM. lNMocTtoeweTo Ha cdaKkTUuTe MoXe Aa
6uae peMoHCTpUpaHoO, aoAeKa, NakK, BUCTUHUTOCTA Ha BpeAHOCHUTe
OLleHM He e NoAJI0XKHA Ha A0KaXKyBame... Bo oqHOC Ha BpeAHOCHUTe
oLueHMn, 0BOj NpeaycsioB € HEBO3MOXKHO fla C€ UCMNOJIHU U CaMUOT Mo
cebe ja noBpeayBa cnobonara Ha Mucnemwe...%

OBa pononHuTenHo belle 06pa3noxeHo BO Ciy4yajoT ToprenpcoH, Koj Beke ro
CrnoMHaBMe. TopreMpcoH, MPCKMOT HOBMHApP KOj NuwyBawe 3a nosuumnmckaTa
6pyTanHOCT, HEMALlE CaMNOT AOKYMEHTUPAHO TakBU Cly4yaun, TYKY KOMEHTUpalle
Bp3 6as3a Ha Tyrv A0Ka3n 3a Nonmumcka 6pyTanHocT. Mako HEKOW of AoKa3suTe
KOM M Kopucten TOpreMpcoH 3a HEroBMOT apryMeHT ce noKa)ase Kako
HEBUCTUHUTU, Aen oA HuB bune BUCTUHUTU. DAKTOT AeKa TemaTa € npalwambe
04 3HauuTeNeH jaBeH UHTepec, ro osleCcHyBa TOBApPOT 3a BOCMNOCTaByBawe BPCKa
NOMery HEroBMOT BPEAHOCEH CyJ U OCHOBHUTE (hakTu.

84 Lingens vs. Austria, naparpad 46.
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3HauuM, ako jac ro HapeyaM MUHUCTEPOT ,KOpyMnupaH“, Aann Toa Ke 6uae
kneseta? EpeH ouurnegeH npucrtan 3a MeHe e da [oKaxaM Jeka oBa e
akTnukm To4HO (M3MaMa Ha Herosu Tpowoumn). Ho, ako NoCTojaT Apyru AOKa3u
3a HeropaTa M3MaMa, MOXaM Aa TBpAaM AeKa MOeTO MUC/eHe 3a Toa AeKa TOoj
€ KOpyMnumpaH e BpeaHoCeH cya co dakTnyka ocHoBa, 6e3 ga nmam notpeba aa
ja AokaxkaM TOYHOCTa.

Xymop

Kora EpBe EOH ro gnsajHupan HeroBMOoT HaBpea/IMB NnakaT, uenTa Ha HerosaTa
coapXuHa He buna HeonpasaaHa HaBpefa 3a dpaHUyCKMOT npeTcenaten. Toa
61no0 noBTOpyBake Ha 360pOBUTE LUTO MM UCKOPUCTUN caMmoT Capko3n. buaejku
360poBMTE M 6GUNEe OMwTOMO3HaTM Ha jaBHOCTA, HMBHOTO MOBTOpPYBake 6GUII0
XyMopucTtuiHo. lNpetcepatenor Capko3u ouurnegHo He ja cdatun weraTta, a
HUTY, Nak, dpaHuyckuTe cyaosn. Ho, EBponckunoT cyg ja cdaTtm Bo oBaa npuroa.

N3HeHaayBayky € KOJIKY YeCTO jaBHUTE NIMYHOCTU ro rybaTt 4yBCTBOTO 3a XyMOp.
Hanuc BO aBCTpasMCKM BECHUK n3bpa caTMpuyeH npuctan 3a HauMOoHaIHUOT rHeB
OKOJ1y rnoBpefaTa Ha HUBHMOT LWWAMMNMOH, CKMjayoT XepMmaH Maep, KOj ja ckpun
HoraTa BO coobpakajHa Hecpeka. EAMHCTBEH UCKYy4YOK, criopes OBOj Hanuc, 6un
HerosmoT Npujaten n pusan CtedaH E6epxapTep, unja peakuymja buna: ,OanmuHo,
cera KOHe4Ho jac ke nobenam Bo HewTo. Ce HaJeBaM AeKka CKanaHoTo Ky4e Ke ce
COMHEe Ha HeroBuTe NaTepuun U Ke ja CKplmn 1 gpyraTta Hora".%>

lMoToa cnenyBaa cepuja HeBepOjaTHM CnydyBama:

° EavHcTBeH BO uena AscTtpuja, EbepxapTep, He pa3bpa aeka ctaHyBa 360p
3a wera.

° EbepxapTep oTuae Kaj aaBoKaT, KOj He My Kaxa Aa Cu oau AoMa U Aa Cu ro
XnBee XMBOTOT.

e  AOBOKATOT ro oAHece cfy4ajoT Ha cya, npu wTto E6epxapTtep ro nobu
CNy4ajoT NPOTUB BECHUKOT.

° AnenaumoHunoT cya Ha BueHa ja noTeBpan npecyaara.

lMpecypnaTta Ha ECYI e egHa o4 HajkpaTkuTe. 3aK/y4OKOT MOXe Ja ce CyMmumpa
Kako ,Toa e wera!™:

HanucoT, Kako WITO € eBUAEHTHO 04 HErOBMOT HACJ1I0OB M O HEFrOBUOT
npuapy>eH TeKCT Ha ¢oTtorpacdumjara Ha rocnoanmHoT Maep, 6un
HanuMwaH BO WPOHMYEH W caTUpUyeH cTun M 6un HaMmeHeT Aa
Aaae xymopucrtmueH komeHtap. Cenak, Toj ce obnaysa na pape

85 Nikowitz vs. Austria, annukaumja 6p. 5266/03, npecyaa og 22 despyapu 2007, naparpad 6.
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KPUTUUYKM NpUMAOHEC 3a npawamkbeTro o4 OnuwT UHTepec, MMEHO,
3a OAHOCOT Ha ONWTECTBOTO KOH cnopTcka sBe3aa. CyaoT He e
ybeneH BO NpuYMHMTE Ha AOMAallHUWTE CYAOBM M BJslafjata Aeka
npoceyHUTe YyMTaTenm HeMa aa 6maar BO MOXXHOCT Aa ro carar
CaTUPUYHUOT KapaKTep Ha TEeKCTOT U 0CO6eHO XYMOPUCTUUYHMUOT
e/iIeMeHT BO OCNopeHuTe nacycu 3a oHa wto E6epxaprep 61 moxxen
Aa ro nsjasu, a BCYLWWHOCT He ro usjaBun.c®

EBponckunoT cya rv goaenn cute nobapaHu OWTETU U TPOLLOLM.

OBa He belwe HUTY NpB, HUTY NocCneAeH naT TYXUTEeNoT, BO C/iy4yaj Ha KneseTa,
Ja ro noTkorna cBojoT yrnea.

ECUI ja ogp>XyBa KOH3MCTEHTHATa no3uumja BO A403BOJSyBake norosiema cnoboaa
Ha AejcTByBarbe 3@ XYMOPUCTUYHU U CAaTUPUYHM KOMeHTapu. Bo cny4ajoT Ha
KnenH, AnCcKyTMpaH NpeTxoAHO BO KOHTEKCT Ha penurnmcka kneseta, gakToT AgeKa
HanNMCOT KOj ro KpUTUKYBan PUMOKATONMUYKMOT apxmenunuckon un koj 6mn osHaueH
KaKO MHTeNeKTyasiHa wera 3Ha4ynTesIHO o4eN BO MNoJji3a Ha HOBMHAPOT.

MeryTtoa, caMumoT ¢akT [eka HaBOAHaTa kjeBeTa € objaBeHa BO CaTUPUYHO
cnucaHue, HeMa ga 6uae AOBOMHO 3a 3awTuTa o4 Tyxba. Bo eaeH poMaHcKku
cnydaj, nonutnyapot uume uMe e [leTpuHa ycnewHo ce obpatun po ECHIM,
TBpAEjKM ieKa HEroOBMUTE NpaBa o4 Y/IEHOT 8 ce HapyLeHU Co NaXKHN 06BUHYBara
Aeka Toj 6mMn nopaHelleH YieH Ha o30rsaceHaTta KOMyHUCTUYKA TajHa nonuumja
Cekyputate. ®aKTOT Aeka HanucoT 6un objaBeH BO caTMpuyeH MarasmH He 6un
BaXkeH. lMopakaTa Ha HanucoT buna ,jacHa n gmpekTHa, ocnoboaeHa o4 KakBu
610 MPOHUYHUN UNN XYMOPUCTUYHU efieMeHTn".%’

OnwTonpudaTteHaTa cnoboga 3a XyMOpPOT U caTupaTa BaxKu 1 3a apyrute popmu
Ha KpeaTMBHO NuwyBake. Bo ABa Typcku cnydaun, Kaparac n AsimHak, EBpONCKUoT
CyA yTBpAM AeKa MaTepujanoT, KOj BO APYrM OKONMHOCTM 6U ce rnefan Kako OCHOBa
3a orpaHuyyBarbe Ha cnobogaTta Ha nspasyBarse (BO OBME Criydanm NOTTUKHYBaHE
HacuncTeo), Tpeba Aa ce AO3BOAM 3apaan HEroBMOT YMETHUUKM KOHTeKCT. Bo
cnyyaj Ha HaBoZeH Hanaa Ha yrnen, EBponckuoT cyn 6ewe noaroteeH aga buae
noTo/fiepaHTeH Ha YMETHMYKOTO TBOPELUTBO:

CyaoT ycCTaHOBYBa [eKa TaKBOTO MNopTpeTupare pAoBeno Ao
KapukaTypa Ha 3acerHatute nuvua co ynotpeba Ha caTUpPUUHMU
enemeHTU. 3abenexxyBa Aeka catupara e ¢popMa Ha YMETHUUYKO
M3pa3yBatbe U OMNLUTECTBEH KOMEHTAp, a CO CBOUTE MHXEPEHTHMU
KapaKTEPUCTUKU Ha NpeTepyBatbe U u3061muyBare Ha peasiHOCTa,
NPUPOAHO LEeNIM KOH Toa Aa npoBouumpa v Aa arutupa. Cnopep

% /cTo, naparpad 25.
67 ,[C]lair et direct, dépourvu de tout élément ironique ou humoristique."“ Petrina vs. Romania,
annukaumnja 6p. 78060/01, npecyaa oa 14 oktomBpu 2008, naparpad 44.
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TOa, ceKkoe nonpeyvyBakbe Ha NPaBOTO HAa YMETHUKOT Ha TaKBO
nspasyBar€ MOpa Aa ce ucnura co ocobeHa rpmxa.s

Cenak, oBaa cnoboaa Ha fejcteyBame He e 6e3 rpaHmun. Bo cnydajoT JIMHAOH,
OuvakoBcku-JlopeHc n XXysin, EBPONCKUOT CyA YTBpAM AeKa pOMaH, Koj ce 6asumpa
Ha U3MMCNeHa Bep3unja o4 eKCTPeEMHO AeCHUYapcKnoT nuaep XKaH-Mapu Jle lNeH,
e K/IeBeTHUYKU, MnaKo oBaa npecyga og 2007 rognHa Ha [oneMmnoT CyaCcKu COBET
npean3BuKa XECTOKM ocyaun, 06BUHYBajKM ro MHO3WMHCTBOTO JleKa OTCTanyBano
o4 NpeTXoAHu npecyau Ha EBpoONCKMOT cyA.

Tyru nsjasn

Konky e eaeH HOBMHAp 0AroBopeH 3a (MOXHUTE KNIEBETHUYKN) paboTh Kou Ke rm
Ka)xe Hekoj Apyr? MNoBeKeTO HOBMHApPW TPOLLAT rofieM Aen o4 HUBHOTO BPeEMe BO
n3BecTyBarbe TyI'm 360pOBM UM aKo CTaHyBa 360p 3a paanoandysepute aaBajkn
UM nnatdopMa Ha apyrute aa 36opyBaaT Npeky UMHTepBjya U ANCKYCUMN.

EBpONCKMOT Cya 3a 4YOBEKOBM MpaBa MMa pasrnefaHo HEKOsIKYy Ciydaum 3a Kou
HauWOHaNHUTE CyAOBWM MM OCyauae HOBMHApUTE 3a M3jaBW AadeHu of CTpaHa Ha
apyra nuyHoct. OBa e AoKa3 AeKa MHOry HauMOHaHU jypucamkummn ce ywte nmaat
TeHAeHUMja Aa rm TpeTupaaT HOBUHaAPUTE Kako OArOBOPHM 3@ U3BECTYBaHbE Ha TYIUTE
360poBu. MeryToa, pacyayBameTo Ha ECHIN anaBa noroneMa npuymHa 3a Hagex.

HajcnaBHMOT cny4daj o4 OBOj TMN He BKAydyBa KieeTa. Jepwung 6un gaHcku
HOBMHApP KOj HanpaBw/ TeNeBU3UCKW LOKYMEHTapely 3a HeoHauucTuyka rpyna
oA mnagun nuua. Bo TekoT Ha GUAMOT, NogaHUuMTe Jane HU3a eKCTPEMHU U
HaBpeaIMBU PacUCTUYKK n3jasun. o nonnakm o4 jaBHoOCTa, Jepwnng n ydecHmumTe
BO AOKYMeHTapeuoT 6ea NporoHyBaHM M OCyAeHM NoA HAANEXHOCT Ha 3aKOHUTEe
3a pacHa oMmpasa.

Bo pasrnegyBame Ha cnydajot, ECHIl nage KoMeHTap, KOj 4ecTo ro noBTOpPYyBa,
AeKa CyJoBWUTEe HeMaaT HMKaKBa yJiora BO oAgpeAyBaHeTO Kako HOBMHapuTe ja
paboTtaT cBojaTa paboTa:

HA4YMHOT Ha O06jeKTUBHO M ypaMHOTEXXEHO M3BecTyBatbe MOoXKe
3HAUMTEJIHO fAa Bapupa, Mery Apyroro, 3aBMCHO oj Toa 3a
KOoj meanyMm ce pab6botn. He e pa6ora Ha oBoj Cya, HMTY Ha
HauuoHa/IHUTE CyAOBM fia 'M 3aMeHaT HUBHUTE YJIOrM CO OHME Ha
neyaToT BO OAHOC HAa TOa KOja TeXHUKa Ha U3BecTyBaleTo Ke ja
ycBojaTt HoBuHapuTte.”?

88 Vereinigung Bildender Kiinstler vs. Austria, annnkauuja 6p. 68354/01, npecyaa oa 25 jaHyapwm
2007, naparpad 33.

8% Lindon, Otchakovsky-Laurens and July vs. France, annukauuja 6p. 21279/02 n 36448/02,
npecyna og 22 oktomspu 2007.

70 Jersild vs. Denmark, annukaumnja 6p. 15890/89, npecyaa oa 23 centemBpun 1994, naparpad 31.
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MpuKa>kaHUTe CTaBOBM He M OTC/AIMKYBasne OHWEe Ha Jepwwung, HO 6une jacHo
NpeTCTaBeHN KaKo [leN 0/ CEPMO3HAa jaBHa ANCKYCKUja 3a Npo61eMoT CO Pacu3MOT:

3eMeHO BO LieJIMHa, NpeTcTaByBatkheTO HEe MoXKeno 06jeKTUuBHO Aa
M3rneaa Kako 3a cBoja uen Aa MMa nponaraHaa Ha pPacUCTUYKM
norneav u nagen. Hanpotms, cyaoT cMeTan Aeka ce HacTojysaJso, no
naTt Ha MHTEpBjy, Aa Ce U3JZ10)KN, Ala Ce aHanu3mpa m aa ce objacHm
oBaa nocebHa rpyna MmjsaavHUM, orpaHuYeHu u ppycTtpupaHu of
HUMBHaTa couMjanHa cuTyaumja, CoO KPpMBUYHU AOCHUEja U HACUJTHM
CTaBOBM, KOM Ha TOj HAUYMH ce cnpaByBane co cneundunyHuTe
acnekTu Ha pa6oTaTa WTO Beke Toraw 6una op uHrepec.’!

OTTyKa:

KazHyBameTo eAeH HOBMHap 3a NnoMarame npuv WMpeHheTo ucKkasm
AaaeHu oA APYro svue BO MHTepBjy cepuo3HO 6u ro nonpeuumno
NPpUAOHECOT Ha ne4vyaToT BO AMCKycuumTe 3a pabotm on jaBeH
MHTepec n He Tpeba aa ce npeao4mn, oCBEeH ako nocrojar ocobeHo
CWUJIHM NPUYUHM Ala ce CTOpM Toa.’”?

Bo eneH HeopaMHelleH cnydaj, rpykmoT paguoandysep HukmTac JInoHopakuc
belwe ocyaeH 3a kneBeTa u My belle HapeAeHO Aa M NaTu OWTETa Ha IMYHOCTA
Koja 6elwe HaBpeaeHa o4 CTpaHa Ha roCTUH BO CTYAMOTO KOj 6elle nHtepsjympaH
BO XXMBO Ha pagnoeMmuTyBare. EBPONCKMNOT Cya OTKPWU HEKOJSIKY OCHOBM MO KOU MY
ce npeKkpleHn npasaTta oA uYneHoT 10 Ha JInoHopakuc, ctaBajku nocebeH akueHT
Ha He4OCTUIrOT Ha OArOBOPHOCT HAa OHOJj WTO BPWM MHTEPBjYy 3@ KOMEHTapuTe Ha
MHTEPBjYMPaAHOTO NNLEe BO eMUCHja BO XMBO. VICTO Taka, EBPONCKUOT Cy NoBTOpYU
TOYKa KOja MOXe Aa ce Hajae BO ronemM 6poj npecyau 3a MeanyMCcKu Criyvau:

bapameTo HOBMHapuTe caMuUTe fla Ce AMCTaHUMpaaT CUCTEMCKM
n cbopMmanHo oA coap)>XMHaTa Ha nsjaBaTa Koja MOXXe fla KNeBeTu
MM Aa My HaWTETU Ha TPETo JiMLue € HeCKJlagHO CO yJsiorata Ha
neyatoTr 3a o6esbeayBarme MH(pOpMaLUMM 3a TEKOBHWM HACTaHM,
MUcnemwa um naen.’?

Co apyru 36opoBu, Tpeba Aa ce 3eMe nNpeasua Aeka HOBUHAPOT HE € aBTOMATCKM
MoOBp3aH CO MUC/EeHaTa AAAeHU Of CTpaHa Ha ApyrM M e HenoTpebHo aa ce
MOBTOPYBa OBa 3a@ CEKOE U3BECTEHO MUCNEHE UK DAKT.

71 UcTo, naparpad 33.

72 cTo, naparpad 35.

73 jonarakis vs. Greece, annvkauuja 6p. 1131/05, npecyaa oa 5 jyamn 2007.

74 See also Filatenko vs. Russia, annukauuja 6p. 73219/01, npecyaa oa 6 aekemspu 2007.






CNnobOAA HA N3PA3YBAKE, 3AKOH 3A MEAUWYMU U KNNEBETA 47

5. CAYHAU HA KAEBETA BO CY A,

OabpaHa Bo Tyx6u 3a KAeBeTa

O oHa WTo BeKe ro Ka)xaBMe, jaCHO e Aeka NocTojaT HEKOJIKY pasfinyHmM ogbpaHu
BO CNy4yaum Ha Tyb6a 3a k/eBeTa:

BucrtnHara: ECYIl cMeTa Aeka BUCTMHaTa € anconyTHa oabpaHa BO Tyxb6u 3a
kneseta. OQHOCHO, aKO HeLWTO € BUCTUHA, Toa He MoXe aa buae kneseTa.

PazymHa o6jasa: lpaBoTo Ha EBpPONCKMOT cya nopasbupa KOHUEeNnT Aeka ako
objaBaTa e pa3ymMHa, Torall Moxe Aa buae onpasaaHa oypuy U ako He e LIe/I0OCHO TOYHa.
CnenyBsaaT HEKOJIKY eneMeHTU Cco Ko b Moxena aa ce ageduHupa ,pasyMHocTa" :

) HoBMHapOT MMa HanpaBeHO AOBOJ/IHO HAMOpW 3a Aa ja AoKaXe BUCTUHUTOCTA
Ha M3jaBaTa UM BepyBa AeKa € BUCTUHUTA.

° KneseTHUuknTe MHpopmaumn bune objaseHn BO oduumjaneH mlsewTaj, co
WTO He ce 6apa o4 HOBMHApOT Aa ja MpoBepu TOYHOCTA Ha cuUTe M3jaBu BO
n3BeLwTajor.

° OndaTeHaTa TeMa e npalware oj jaBeH nHTepec.

Mucneme: 3jaBaTa ce COCTOM 04 UCKA3 Ha MUCNEeHe, a He o4 n3jaBa 6asmpaHa
Ha akTn. Moxe Aa MMa HEKOM O4YeKyBaHa AeKa n3jaBaTta MMa pasyMHa pakTnyka
OCHOBAa, HO He MNOCTOM YC/I0B 3a Aa Ce AOoKaxXe.

Carupa: V3jaBaTa He 6una HaMmeHeTa Aa 6uae cepuo3Ha M HMeAHa pasyMHa
JIMYHOCT He 6U ja pasbpana Kako TakBa.

ArniconyTtHa npuBusierrja: AKo KneBeTHMYKaTa U3jaBa e 3eMeHa o4 napsiaMeHToT
WNKn o4 CyACKM nocTtanku, Taa 6mu 6mna anconyTHa npuBuneruja. Toa 6u 3Hayeno
AeKa HUTY OpPUrMHANHWOT aBTOP HUTY HOBMHAPOT, KOj M3BECTyBa, He MOXe Aa
bugat obBuHeTM 3a kneseTa. NCTo Taka, oBa NpaBu/I0O MOXE Aa Ce MPUMEHUN U
Ha ApPYru 3aKOHOAaBHM Tena U APYrv KBA3WCYACKU MHCTUTYUMU (KaKo LITO ce
NCTpaxxyBaraTa 3a YOBEKOBM Npasa).

KBannpumkysaHa npuBunermja: ECHI1 nokaxa paeka rMocTon CTeneH Ha
3aWTUTa Ha MeANYMCKOTO U3BECTYBake Ha APYrn TUMOBU U3jaBUu, AYPU N aKo Tue
He MM y>XXuBaaT NpUBUIErunTe Ha NapaameHToT unu cygosute. Tu moxe aa éunaat
NpUMeHeTN, Ha NpuMep, 3a jaBHM COCTaHOUMU, LOKYMEHTU WKW ApYrKn MaTtepujanm
041 jaBHMOT AOMEH.

Tyrm nzjasmn: HoBMHapuTe He MoXe Aa 6MaaT oAroBOPHU 3a TYI'M U3jaBu AOKONKY
TWe camMuTe He r’m mmaaTt nopapxxaHo. OBa 6u ce oaHecyBano, Ha npuMep, BO
C/lyyaj Ha UHTEepBjy BO XWUBO.
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9uj e TOBApPOT Ha AOKaXyBare?

Ako jac Te TyxaM Tebe, Toralw jac Ke Mopa Aa ro gokaxam MOjoT c/y4yaj npoTmBs
Tebe gokonky cakam ga nobepam. Henn?

Ma, He. Bo cnyyaj Ha kneBeTa, 0BOj ONWT MPUHLMN 0BUYHO € HETOYeH. Bo MHory
(HO He cuTe) NpaBHM CUCTEMWU, TOBApPOT Ha AOKaXyBarbe HE € Ha TYXWUTenNorT,
NVNLUETO KOe Benu Jeka e KNeBeTeHOo, TyKy Ha obsBuHeTnoT. Bo koj 6uno apyr
rparaHcku cnydaj, ako ce 6apa HaA4OMEeCTOK 3a HaBOAEH MPEKPLUOK, AOKAXYBaHETO
aBTOMAaTCKM Ke buae o4AroBOPHOCT Ha JIMLLETO Koe 6110 oWTeTEHO U Ke Tpeba Aa
AOKaxe aeka:

° O6BUHETNOT ro U3BpLUMA AejcTBMETO (HanpaBeHa KJieBeTa BO OBOj Ciiyyaj).

° [lenoto My mMMa HawTeTeHO Ha TyXuTenoT (ro MMa OWTEeTEeHO HeroBuoT/
Hej3NHNOT yrnea).

Ho, BO cnyyam Ha kneBeTa, 0BOj ToBap € obpaTteH 3a BTOpaTa Toyka. AKO
TYXXUTENOT MOXe Aa NoKaxe geka o6BMHETMOT ja Aan nsjasara, WTo BoobnyaeHo
€ NPUJINYHO efHOCTaBHO, Toraw CTaHyBa Npawame Ha 06BMHETMOT Aa Mnokaxe
A€eKa n3jasata e BUCTMHMUTA M 3aTOoa He e KNeBeTa.

Ncknydok oa oBa npasuno ce CoegnHeTtute AMepukaHcku [p>xxasu. Bo cnaBsHuoT
cnyJaj Ha hbyjopk Tajmc npotns CanvBaH, BEKE ANCKYTUPAH OBAE, aMEPUKAHCKUOT
BpxoBeH cya ja nonpaBu HernpaBWUIHOCTa BO TOBAPOT Ha AOKaXyBake BO C/ly4vau
Ha KeBeTa MOKpeHaTun o4 jaBHW dyHKUMOHepwu. Bo nogouHexeH cny4yaj, oBa
HOBO MpPaBWJIO € NPOLUMPEHO Aa MM ondaka cuTe jaBHU IMYHOCTMU.

Ce pa3bupa, oBa HOBO NpaBuao He rn ocnobosyBa HOBUHApUTE 04 OArOBOPHOCTA
[a n3BecTyBaaT TOYHO, 3@ OBME Mpallama Ce ywTe MoXe Aa ce AUCKYTuUpa BO
cyA, HO UM A03BONyBa Aa 6buaaT noxpabpu co uen Aa uctpaxysaaT npawara o4
jaBeH MHTepec.

3aoBanpalatrbe, pasnnkaTa nomMery aMeprMKaHCKMUTE M eBPOMNCKUTE 3aKOHM 3a KleBeTa
e ¢dpanaHTHa. [logeKka jypucamkuumte Ha eBpornckoTo npaso (Benuka Bputanuia,
Npcka, Manta n Kunap) ja cnepgaT HOpManHaTa Tpaguvuuja Ha aHrUCKUOT 3aKOoH,
jypucaMkummTe Ha rparaHcKoTo NMpaBo ro M3BeAyBaaT CBOjOT MpucTan o4 pUMCKOTO
npaBo, KOe MMa Manky rMoMHaKoB MpUCTan, Mako nMa cnmyeH edekT. MpuHUMNOT Ha
PUMCKOTO MpaBo e BO Toa LTO ToBapoT Tpeba Aa buae Ha cTpaHaTta Koja Moxe Aa ro
Aokaxke rnoTepaHoTo. OBa nNpoussierysa o TelWwKoTujaTa Aa ce AoKaXKe HeraTMBHOTO.
Bo cnyyaj Ha nocTtanka 3a kneseTa, oBa bu 3Ha4veno Aeka obBpckaTa 3a JoKaXyBaHe
[Janu n3jaBaTa e BUCTUHaTa Ke 6uae Ha 06BUHETUOT.

AvckyTupajte, wWTo MucniuTe Bue? lann ToBapoT Ha AOKaXyBake BO C/lyyaun

Ha kneseTa Tpeba na 6muae obpaTteH?
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EBpONCKNOT cyA 3a YOBEKOBM NpaBa He v npudaka LenocHo apryMeHTuUTe 3a Aa
ce npedpsiv TOBapoT Ha AOKaxyBame. M nokpaj Toa WTo e NoA BAMjaHue Ha Apyru
acrnekTu 04 aMepMKaHCKUTEe 3aKOHW 3a KJjieBeTa, Kako wTo bewe ANCKYTUPAHO
norope, cenak, eKCnJamuMTHO ro NocTaeu CBOjOT CTaB NPOTMB HOBOTO NpPaBuao o4
Hbyjopk Tajmc npotns CasimBaH v nocnefoBaTesiHUTE aMepUKaHCKM cny4dau.

Bo MekBukap, EBponckuoT cyn 6ewe noBuMKaH Aa cyau criopen npecyaata Bo
cnyyajot CanmBaH, Kako aen o 6aparbaTa Ha 6pUTAHCKMOT HOBMHAp AeKa He
Tpeba aa ce 6apa o4 Hero Aa ja IokaxyBa BUCTUHATA Ha TBpAeHaTa ieka nosHaT
CMOPTUCT KOPUCTK Apora. Toj 3aknyun:

Cynotr cMeTta pgeka 6apamwetro 3a 6aparTenotr ga AoOKaXe Aeka
TBpAekaTa M3HEeCEeHM BO HanuMcoT BO CYyWTUHA Ce TOYHM Bp3
6aza Ha 6us1aHCOT Ha BepojaTHOCT, npeTcraByBa onpaBAaHO
orpaHmyyBatbe Ha HeroBaTta cno6opa Ha u3spasyBame cnopepj
cTaBoT 2 oa uneHoT 10 oa KonBeHuyujara...”>

3amTnuTa Ha aHOHMMHM U3BOpH

NHTepecHO, OBa NOKpeHyBa ylWTe eQHO Npallake 3a Koe cyackaTta npakTuka Ha
ECUI e MHOry noHanpegHa. EaeH oa npobnemuTe Co Kom ce coovyBalle MekBuKap
BO A0OKaXXyBar€TO Ha BUCTMHATa Ha HerosuTe Haoau 6elle neka HEroBUTe N3BOPYU
He 6ea noaroTBeHW Aa ceBeao4aT BO Heroso uMme. Ce pasbupa, BO MHOry cny4yam,
TBpAeHaTa AeKa MeaAuyMUTe HanpaBuie NPEKPLIOK Ke 3aBUcCaT o4 M3BOPU 4uuja
AHOHMMHOCT € 3arapaHTMpaHa. 3awTuTaTta Ha aHOHUMHUTE U3BOPU Ce resa Kako
NPUHLKMN Ha HOBMHAapCKaTa eTuka.

Bo no3HaTtuoT cnyyaj lyaBmH, Kapge wTo 6pUTaAHCKM HOBMHAp oabu cyacka
Hapeaba na rv oTKkpue cBomTe M3BOpu, EBpONCKMOT Ccya 3aKkiyyun:

3awTuTata Ha HOBUHAPCKUTE U3BOPU € efeH O OCHOBHUTE YCJ/IOBM
3a cno6bopata Ha MeAMyMMTE, KaKO LUTO € YTBPAEHO BO 3aKOHMUTE
M BO npodecmoHaNHUTE KOAEKCM Ha oaHecyBartbe BO roJsieM
6poj [lOroBOpHM Ap>XaBU MU KAKO LUTO € NOTBPAEHO BO HEKOJIKY
MeryHapoAHM MHCTPYMEHTMU 3a HOBMHapckuTe cnoboaun... bes TakBa
3awWTUTa, M3BOpUTE MOXKe fa buaaT ogBpaTeHn o4 Toa Aa UM NoMaraar
Ha MeaMyMuTe BO MWHPOpMMUpaeTo Ha jaBHOCTa 3a npawama
oa jaBeH uMHTepec. Kako pesyntaTt Ha Toa, BMTasiHaTa yJiora Ha
MeaAuyMMUTE Ha jaBeH Haa3op 6m Moxkena aa 6mae noTtkonaHa n MoXke
Aa NOCTOM HeratTMuBHO BJiMjaHue Bp3 cnocobHocta Ha MeauyMuTte
Aa o6e3beayBaaT TOYHM M BepoAoCTOjHM MHopMmauun. Nmajku
ja npeaBuMa BaKHOCTa O 3awTUTaTa Ha HOBMHApPCKUTE WM3BOPMU

75 McVicar vs. United Kingdom, annukaunja 6p. 46311/99, npecyna oa 7 maj 2002, naparpad 87.
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3a cnoboparta Ha MeaMyMuTEe BO €4HO AEMOKPATCKO OrnwTecrBso u
noteHumjanHuot ecdeKT Ha oaBpaKate KOoj ro uma Hapepabara 3a
obenoneHyBamwe Ha U3BOPOT Bp3 cCnpoBeAyBabeTo Ha Taa cnobopa,
TaKBaTa MepKa He MoXXe fia 6uae komnatnbunHa co uneH 10 (un. 10)
oa KoHBeHuMjaTa, OoCBEH AOKOJIKY He e onpaBAaHa CO HajBa>KHUOT
yCJ/ioB 3a jaBHMOT UHTepec.

Mpecynata 6ewe BO KOpUCT Ha [yABWMH, Kako WTO MocTanM W BO ApYyru
nocnenoBaTeNHU CAIMYHKU Cnydau.

Cenak, 6apameTo aeka HoBUHapoT Tpeba Aa ja AoKaXke BUCTUHUTOCTA BO HaBOAHA
KfieBeTa MOXe Aa HaMeTHe eTuuKa AueMa Koja MoXe Aa Cce pa3pelm caMo ako
HOBMHApPOT He ycrnee Aa NOHyAW TakBu fokasun. Ce pa3zbupa, HOBUHApPOT HEMa Aa
6uae NpuUHyAEeH Aa rm oTKpuMe CBOUTE U3BOPU, HO Ka3HaTa AOKOJIKY He ro Hanpaswu
Toa 6u 6una rybewe Ha TyxbaTa 3a KneseTa.

CneunjanHuoT m3BecTyBad 3a cnobogaTta Ha Meanmymmute Ha OpraHmsaunjata 3a
6e3benHocT n copabortka Bo EBpona (OBCE) nma cneumjanHa npenopaka 3a Toa
Kako Tpeba Aa ce oaHecyBaaT CyAOBUTE BO CUMTyauuMu KOra HOBMHapwu csegoudaTr
BO CYZACKW MOCTanNKu:

He Tpeb6a pna ce 6apa oaq HOBMHapuTe fa cBeAo4YaT BO KPUBUYHU UM
rparaHCKM CyACKM npouecu unm pa obesbepyBaaTt mHbopmauum
KaKoO CBefoLuM AOKOJIKY TOA He € Oof CYLUTUHCKO 3Hauyere, fOKOJIKY
nHdopmaumjaTta He e AOoCTanHa Ha KOj 6us1I0 Apyr HAa4YMH U AOKONKY
He NOCTOM BepojaTHOCT fAeKa Toa Ke ro 3arposuv 3apaBjeto wm
6narococroj6ata Ha HOBMHApPOT WM Ke ja orpaHuMuM HeroBarta
(vnn m Ha gpyruTe) cnocobHOCT Aa no6uBa nHdpopmauum oa Apyrm
M3BOPU BO MAHMHA.

KoMUTeToT Ha MMHUCTPKU Ha CoBeToT Ha EBpona npenopavysa:

Bo 3aKOHCKa noctanka NpoTuB HOBMHaAp Ha OCHOBAa Ha HaBOAHA
noBpeaa Ha YyecTta UM yrieaoT Ha JIMYHOCT, Bnacrurte Tpeba na rm
pa3rnepaar, co uyen yrBpayBatbe Ha BUCTUHATa WM HEeBUCTUHaTa
Ha o6BMHYBamaTa, cMTe l0Ka3n KOM UM Ce Ha pacnoJsiaratbe cnopen
HauyMOHaJIHOTO MnpoueaypasiHO NpaBoO M 3a Taa Lesl He MoXKaT Aaa
6apaat oa HOBMHaApPOT Aa OTKpue MHdOpMaUuMM KOUM MOXKe fAa ro
naeHTudukKyBaaT n3BoporT.’®

76 CoBeT Ha EBpona, KoMuteT Ha MUHUCTpU, npenopaka 6p. R (2000) 7 oa KOMUTETOT Ha MUHUCTPU
3a 3eMjuTe YSEeHKW 3@ NpaBOTO Ha HOBMHapuUTe Aa He M OTKpuMBaaT cBouTe u3Bopwu, https://wcd.
coe.int/ViewDoc.jsp?id=342907&Site=CM.
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IIpaBHMK AeKOBI/I/ Ka3H

EoHa npuumnHa 3owTo Tyx6uTe 3a kneBeTa, 6€3 pasnuka Aanu KpUBUYHA WU
rparaHcka, ce TOJIKY 3acTpallyBayku € BIMjaHMETO Ha KasHUTe WM owTeTuTe
LUTO YeCTo Ce HanaraaT Ha MeaAuyMUTe BO TakBW Cllydyau. YecTo ce crnoMHyBaaT
TELWKN Ka3HM U BUCOKM OLITETU, KOM MMaaT ,3acTpawyBayvykm edekTt". Kako WTo
(¢paszaTa jacHO ro nokaxyBa 3HaAUYEHETO, 3arpMXEHOCTa HE € CaMOo 3a HOBUHApPOT
BKJIy4YeH BO OApPEAEH Cny4aj, TyYKy, UCTO Taka, U 3a B/IMjaHUETO KOE 3aKOHOT 3a
K/IEBETA MOXe [a ro uMa Bp3 UCTPaxKyBa4ykKOTO HOBMHAPCTBO.

Kako wTto 6ewe AWCKYTMpaHO Morope, MeryHapoaHuTe Tena ja ¢dokycumpaa
CBOjaTa 3arpm>XeHOCT Ha KpMBMYHATa KJeBeTa M Ha ONacHoCTa AeKa HOBUHapuTe
6u Moxene fa 6uaat 3aTBOpPEHM NoOpaan OCTBapyBake Ha HMBHaTa npodecuja u
cnobopaTta Ha uspasyBame.

EBponckMoT cya MMa pasrnefaHO HEeKOSIKY C/lydyanm Ha KpuUBMYHA KieBeTa M
MaKo, KaKko LUTO e HaBeAeHO norope, HeMa LesIoCHO Aa ja oTdpnan KpuBMYyHaTa
npujasa, MMa KOMEHTUPAHO HEKOJIKY MaTu Ha NpecyAeHnTe Ka3HU, Kako BO OBOj
pPOMaHCKW cny4aj:

OKOJIHOCTUTE BO KOHKPETHMOT C/lyyaj, KJlacuyeH cny4yaj Ha KneseTa
Ha noeAMHel BO KOHTEKCT Ha aebarta 3a npaware of NIeruTuMeH
jaBeH nHTepec, He coap>KaT HUKAKBO onpaBAyBatbe 3a HAMEeTHYBake
3aKOHCKa Ka3Ha. TakBaTa Ka3Ha, CO CBojaTa npuMpopaa, HensbexkHo Ke
MMa 3acTpawyBavyku ecpekT un hpaKToT Aeka 06BMHETUTE He I cayXKea
CBOMUTE 3aTBOPCKM Ka3HU He Nro MeHyBa TOj 3aKJ/IyuoK, yBuayBajKu
AeKa MHAuBMAYyaJIHUTE NoOMUIyBatba ce npeaMeT Ha ANCKPELMOHOTO
npaBo Ha npertceaaTtenotr Ha PoMaHMja; nokpaj Toa, UCT TaKOB aKT Ha
noMusiyBame oCcyAleHM sinua rm ocnoboayBa of cny>xewe Ha HUBHaTA
Ka3Ha, HO cenak He ja 6puwe HMBHaTa npecyaa...”’

Bo oBoj cnyuaj, EBponckmoT cya MCTO Taka 6elle KpUTUYKM HACTPOEH KOH
HapenbaTa n3peyeHa 3a HOBMHaApUTeE, KaKo Aen 04 HUBHATa Ka3Ha 3a 0CyAyBaHEeTO,
CO KOja uM belwe 3abpaHeTo Aa paboTaT Kako HOBUHApW efHa roanHa:

Cynotr noBTOpyBa [AekKa OrpaHuuyBatbaTa Ha AaKTUBHOCTUTE Ha
HOBMHaApM NOBUKYBaaT Ha HAajBHUMaTE/IHO MUCNUTyBakbe U ce
onpaBAaHN CaMO BO UCKJTYUMUTEJTHMN OKOJIHOCTMU... CyaoT cMeTa Aeka...
TOA € UCKJIYUYUTEJIHO TellKa Ka3Ha U leKa BO HUeAHMN OKOJIHOCTU He
Mo>ke fa 6uae onpaBaaHa CoO CaAaMMOT pU3MK O NOBTOpPyBake Ha
AEeNioTO o4 CTPAaHa Ha Xanutenure.

77 Cumpana and Mazare vs. Romania, annukauuja 6p. 33348/96, npecyana oa 17 nekemepu 2004,
naparpad 116.
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...CynoT cMeTa geka co HaMeTHyBatbe 3abpaHa 3a pa6borterme Kako
HOBMHapW, KakKo NMpeBeHTUMBHa MepKa of OnwT AOMEH, MaKo co
orpaHM4YeH BpPEeMEHCKM POK, AOMallHUTE CyAOBM ro npekpuuja
NPUMHLUMNOT AAeKa Ne4yaToT Mopa Aa 6uae BO MOXXHOCT Aia ja u3BpLUyBa
cBOjaTa yJsiora Ha jaBeH YyyBap Ha Ae€MOKpPATCKOTO ONwTecTBo.’8

Bo cnydaum Ha rparaHcka KneBeTa, rnaBHaTa NpuumMHa 3a ,3acTpallyBadku edpekt"
e rosemMaTta napuyHa owTeTa KOja MOXe Ja MM Ce HaMeTHe Ha MeauyMuTe BO
Cny4aj Aa ce oTKpuMe KieBeTHUUYKa ob6jaBa 04 HMBHaA CTpaHa. Bo rparaHcka Ty»x6a,
LenTa Ha KasHaTa He e Aa ro KasHu obBuHeTMnoT (OHOj LWITO KNeBeTn), TyKa aa ce
KOMMeH3upa TYXXUTEeNoT, INLeTo Koe buno KneBeTeHo, 3a KakBa buno 3aryba nam
lWTeTa HanpaBeHa o4 KieBeTaTa. AKO 0Ba He Moxe Aa buae 4eMOHCTPUpPAHO, Toralwl
He e jacHo 3owTo Tpeba Aa MMa napuyHa owTeTa. BoobuyaeHo, kneBeTHUYKa
n3jaBa MOXe Aa ce Kopurmpa co mcrnpaska Uam CO U3BUHYBamE.

Yecto ce nojasyBa npobnem Bo obnacta Ha HemaTepujanHaTa wTeTta. OBa ce
OLHEecCyBa Ha MNapuvyHW owTeTu AOAENEeHU CO uen aa ce HagomecrtaT 3arybute
KOM He MOoXe [a ce rnpecMeTaaT BO MOHeTapHa CMUC/IA, Kako WTo e rybewero
Ha yrnenot. lokpaj wTeTaTta Ha yrnenoT, cyaosute Tpeba aa ja 3emat npeasuj
M NoTeHuMjanHaTa WTeTa WTO MOXe Aa ja uMa roseMarta napumyHa owTeTa Bp3
06BMHETMOT, HO MU MOLWMPOKO Ha obnacrta Ha mM3palyBarbe U Ha MeaAnyMUTe BO
OnwTecTBoTO.

EBpONCKMOT Cya € KpUTUYEH KOH rosIeMUTE HEMaTepujasiHM OLUITETH, @ BO OAPeAEHM
cny4dyau Aypu M I'v OUueHyBa Kako npekpuwysBare Ha yneHoT 10. 3HadaeH cnyyaj
6ewe oHOj Ha Tonctoj Munocnaecku, Koj bewe aBTop Ha NaMmdaeT oueHeT AeKa
coap>xu knesetn n bewe kasHet co 1.500.000 ¢pyHTM (BO 1989 rogmnHa) oa cTpaHa
Ha 6bpuTaHckaTa nopoTta. EBpONCKMOT cya yTBpAM AeKa Ka3HaTa € Hecpa3MepHOo
BMCOKa M AeKa npaBoTo Ha Tonctoj Munocnascku 3a cnoboaHO uspasyBarbe €
npeKkpLleHo, nako hakToT AeKa TOj U3BPLUWA KieBeTa He e CNOopeH.

Bo cnyuajoTt Ha Crusi v Mopuc ripotuB Bennka bputaHuja (cnydajot Mek/lnben),
EBpONCKMOT Cya 3aKnyym pgeka roseMmHata Ha owTeTtaTa Mopa ga M 3eMme
npeasua pecypcmTte KoM UM ce AO0CTanHM Ha obBuHeTuTe. BKynHaTa Ccyma Koja
bewe ogpeneHa oa 6puTaHCKMTE Cya0BM He Helle MHOry BUCOKa , MO COBPEMEHUTE
cTaHaapau", Ho e ,3HauynTenHa Bo cnopeaba Co CKPOMHUTE NpuMarba U pecypcu
Ha... obBnHeTUuTe..."”?

Bo cnyuajor @uaunosuk npotmB Cpbuja, EBpPONCKMOT cya ce MNoBUKA Ha
3aknydouute ofn Tosictoj Munocnasckm v Ctui m Mopuc: peka owTetata Mopa
Aa 6uae nponopuMoHanHa Ha MopanHaTa wWTeTa, @ UCTO Taka U Ha cpeacTBaTa
AOCTanHM Ha pacnonarawe Ha o06BMHETUOT. Bo 0BOj cny4yaj, nako ob6BMHETMOT

78 cTo, naparpacdum 118-119.
7% Steel and Morris vs. United Kingdom, naparpad 96.
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HenpaBeAHO ro 06BUHUA TYXXUTENOT 3a ,NMpoHeBepa”, cenak ToyeH e haKToT AeKa
TyXuUTtenot 6un noa ucrtpara 3a AaHOYHUM npekpuwouu. MNMa oTTykKa, U MopanHaTta
lUTEeTa He e rosieMa 1 owTeTaTa o4 CyAOT € eKBMBAJIEHT Ha LWecTMece4vHa niaTa,
cyMma koja ECHI ja oueHn Kako NpekyMepHa u Kako rnospega Ha dneHot 10.8°

NcTo Taka, Tpeba aa ce HanoMHW aeka EBpONCKMOT cya MHOry peTko npecyaysa
olWTeTa 3a HeMaTepujasHa wWTeTa. BoobuyaeHo 3aknydyyBa Aeka yTBpAYBareTO
noBpeAeHO MpaBO € AOBOJIHO, MPUHUMN KOj Moxe Aa 6buae npenopadaH 3a
[OMalLLHUTE CYyA0BMU.

Kakxo moxxe meryHapoAHMTE 3aKOHM 32 YOBEKOBMU
IIpaBa Aa 6MAaT MpMMEHEeTH BO HallMOHAAHUTE
CyAOBU?

Fonem gen oA AMCKycujaTa Ha oBaa paboTuHULA Ke ce poKycupa Ha CTaHAapanTe
3a 3aWTuTa Ha cnobodata Ha u3pasyBarbe YTBPAEHM BO MeryHapoAHUTE U
permoHanH1UTE 3aKOHM 3a YOBEKOBM MpaBa. Ho, Kako MoXe oBWe CTaHAapAu Aa
ce NMpuUMeHAaT Ha HauWOHaJ/IHO HMBO? [lanu rparaHCKMOT UKW KPUBUYHUOT Cyd Ke
M UrHOpMpaaT apryMeHTuTe AajeHun Bp3 6a3a Ha oBue cTaHaapau?

CunTe eBpONCKWM 3eMju, caMO CO HEKOJIKY MuCKny4ouu, ce pen on Esponckata
KOHBeHUMja 3a YyoBekoBM npasa. OBa 3Hauu geka Tue ce ob6Bp3aHu co uneHot 10,
Koj o6e3benyBa 3alITUTaA N CTPOrM KPpUTEPUYMU 3a MPUMEHA HA OrpaHnYyBaHba.

YwTe noronem 6poj eBpoOnckM ApxaBu ce Aen oa MeryHapoAHMOT NakT 3a
rparaHCcKu 1 NOAUTUYKM NpaBa. M 0Boj NakT cospaBa 3af40/kuTenHa obBpcka 3a
Ap>XaBaTa Za rv no4ymtyBa 06BPCKUTE LUTO MPOM3JIEryBaaTt o/ Hero.

OpraHoT KOj ja cneau ycornaceHocta Ha apxasute co MIITIMN e KomuteToT 3a
YOBEKOBW MpaBa, TeN0 COCTaBEHO O HE3AaBWUCHU EKCNepTU KOoe [AaBa TOJIKyBame
M HACOKM 3a Toa Kako Tpeba pga ce cnposeaysBa NakToT. NcTo Taka, nepMoanyHo
ro pasrneayBa HanpeoKOT Ha CeKkoja Ap)KaBa BO criposBesyBame Ha obBpckute
oa MMIMM. N, ako apxasaTa ro uma patuduKyBaHO MNpPBMOT HeobBp3yBauku
npoTokon Ha MIITIM, Toj MOXe Aa pa3rneaa nHameuayanHu xanbu og noeanHum
KOW TBpAAT AeKa UM bune nosBpeaeHn HUBHUTE Npasa, NoA yCcnoB Tue aa ru umaat
NCLUPNEeHO AOMALUHUTE NpaBHU JIEKOBU.

MMrmn 6apa:

OHaMy Kaje WTO He ce BeKe NpeABUAEeHU BO NOCTOJHUTE 3aKOHOAABHMU
M APYrM MepKMW, ceKoja Ap)XaBa-NoTNMCHMUYKA Ha OBOj NaKT ce

80 Filipovic vs. Serbia, annukauuja 6p. 27935/05, npecyaa oa 20 HoemBpu 2007.
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o6Bp3yBa Aa r'm npesemMe NoTpebHUTE 4YeKopuM BO COrMIAaCHOCT CO
cBOMTe yCTaBHM oapeabmu m co oapeaburte Ha OBOj NakT, Aa AOHece
TaKBM 3aKOHU UM APYrU MEPKM CO LieJ1 Ja OBO3MOXXU OCTBapyBake
Ha NnpaBaTa NpuU3HaeHu BO 0BOj nNakr.’!

MeryToa, TOYHMOT HaAUMH Ha KOj ce crnpoBeayBaaT 06BpPCKUTE 04 MeryHapoAHOTO
rnpaBo BO 3eMjuTe e rnpawaHe Ha roseMa sapujauuja.

TeopeTcku, ApXaBuUTe cnaraaT BO eAHa 04 [ABE KaTeropum: MOHMUCTHYKH W
AYanuCTUUKMU.

MoHuCTMYKM gp>KaBn ce OHMNE Kaje LITO MeryHapoAHOTO NPaBO aBTOMATCKU
e Aen o4 AoMallHaTa npaBHa paMka. OBa 3HauM AeKa € MOXHO Aa Ce NnoBuKa
Ha 06BpCKMTE Ha Ap>KaBaTa KOH MaKTOT BO AOMALUHU CyACKM nocTanku (Kako,
Ha npuMep, Cyaere 3a KeBeTa).

Ayannctuyku apxaBu Ce OHMe Kaje LWTo O6BpCKMTe (071} MefYHapOﬂ,HVITe
AOroBopu CtaHane HaunoHaJIHN 3aKOHU CaMO OTKaKo 6bune goHeceHn og CTpaHa
Ha 3aKoHoAaBHaTa BJlacCT. [loaeka 0Ba He ce C/1ydYusio, He MOXe Aa Ce oYyeKyBa
o4 CyaoBUTE Aa Ce ycorjiacat CoO oBue O6BpCKVI BO AOMalUHUTE Chy4aW.

[p>xaBuTe CO NpaBHW CUCTEMU, KaKO WTO ce Benuka bputanunja, Upcka, Kunap u
ManTa, ce ayanuctuukn. CoumjanncTmykuTe gpXXaBu ce UCTO Taka AYyasIUCTUYKMU.
[p>XaBMUTe KOW Ce 3acCHOBaaT Ha rparaHCKOTO NpaBo, CO FosieMa BEPOjaTHOCT Ke
6mnaat MOHUCTUYKKN, HO MHOIY 04, HMB He ce (Ha NpuMep, CKAHAMHABCKUTE ApXXaBK).
Cute npeTxog4HO AYaNUCTUYKM MOCTKOMYHUCTUYKM ApXaBu oa LleHTpanHa u
McTouHa EBpona cera ce MOHUCTUYKMN.

OBa e TeopujaTta. lNpakTnkKaTa e Masiky NnocsoXeHa.

BOo MOHUCTUUYKUTE Ap>XKaBU, MAKO paTUPUKYBaHUTE AOrOBOPM aBTOMATCKM ce Aen
04 AOMAaLLIHOTO NpaBo, HUBHMOT TOYEH cTaTycC Bapupa. [Janu Tme ce Haj yCcTaBoT?
Ha ncto HMBO CO ycTaBoT? Haa HauuOHasHUTE 3aKOHW? MAu Ha MCTO HUBO CO
HMB? OAroBOpPOT Bapupa o4 3eMja Ao 3eMmja.

Bo AyanuctuukuTe Ap>XaBW, HEKOM [AeNoBM 04 MeryHapoAHOTO MNpaBO MoOXe
aBTOMATCKM Aa ce rnpuMmeHyBaaT. Bo apxasBute kako Benuka bBputaHuja u
CoeanHetnte AMepuKaHckn [lp>xaBn, 06UYHNTE MHTEPHALMOHANMHN 3aKOHN MOXe
[a ce NnoBMKaaT AUPEKTHO, Mo yCaoB Aa He 6uaaTt BO KOHMINMKT CO HAaUMOHANMHUTeE
yCTaBHM 3aKoHU. YcTaBoT Ha CA/]l, UCTO Taka Benn Aeka ,,CuTe CKIy4YeHU 4OroBopu
WUNM Kou Ke buaaT ckayvyeHn Bo nMe Ha CoeanMHeETUTE ApXKaBU, Ke 6MaaT BpXOBEH
3aKoH Ha 3eMjaTta". Cenak, BO nNpakTukaTa, BpXoBHMOT Cya Hajae MHOry 4orosBopu

SEMMIMM, uneH 2(2).
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(BKNy4yyBajKu M U OHWE 3a YOBEKOBWTE MpaBa) KOW He ce ,CaMOM3BpLUYBaukn®,
LITO 3HayM AeKka TMe Mopa NpBo Aa buaaT nHkoprnopupaHu oa KoHrpecot. MeryToa,
AYypU @Ko U [OOroBOpUTE He Ce BKIYYEHWM BO AyalUCTUUYKUTE ApXaBW, CyLoBUTE
HajBepojaTHO Ke rv pasrneayBaaT 3a BOACTBO BO OHECYBAHETO OANTYKW 3a Clly4Yau.

3aToa € MHOry TewkKo Aa ce AaAaT OnwT! HAaCoKM 3a Toa KOJIKY AOMaLLHUTE CyA40BU
Ke r'v npusHaaT aprymMeHTuTe 6asmMpaHn Ha MeryHapoaHUTe NpaBHW CTaHAapau.

Cenak, nocTtou 3aegHM4YKM npobsieM WTO ce nojaByBa Kaj pas/iMyYHM MNpaBHU
CUCTEMWU: CyaMUTEe eAHOCTaBHO MOXe aa He 6uaaTt 3ano3HaeHu co obBpckuTe
Ha ApXaBaTa o4 AOroBOpUTE WM CO COApPXMHATa Ha AOroBOpUTE WM Kako Tue
Tpeba na ébuaaT ToNkKyBaHM M NpuMeHeTU. BepojaTHo He e gobpa cTpaTterunja Bo
CyACKM MOCTankuM a MM Ce Ka)XyBa Ha cyauuTe aeka Tue Tpeba aa npumeHat
Hekoj aorosop. Moaob6ap npuctan 6u 6un Aa ce NoBUKYBa MeryHapoAHOTO NpaBo
KaKO CPeACTBO 3a TOJ/IKyBare Ha HaynoHasIHoToO rpaso.

CuTyauujaTta Bo ogHOC cO EBponckaTa KOHBeHUMja 3a YOBEKOBM NpaBa € Masky
NMonMHaKBa.

Cnopep npotokosioT 11 oa EKYI, EBponckmoT cyn 3a 4YOBEKOBM npasa vMma
3al0/IXKUTENHA HaA/1eXHOCT Bp3 ApXasuTte kou ce gen o KoHseHuujaTta. OBa
3HauuM AeKa ako efHa JIMYHOCT He ycnee aa obe3bean npaseH fiek 3a NpeKpLloK
Ha HerosuTe nNpasa 3aWTUTeHN co KoHBeHuMnjaTa, Moxe aa ce obpatmn ao Cynor.

Mpecyaute Ha ECHI ce 06Bp3yBayky camMo 3a ApXXaBUTe Ha KOW ce oagHecyBaar.
Cenak, oanykuTe U pacyayBameTO Ha CyaoT mMoxe pa 6bupat ybeanmem m BO
APYTU CNIMYHU CNly4aun BO paMKUTe Ha APYrY HaUMOHaNHU jypucamkumm. Bo Hekoun
Ap>XaBu, Kako wTo ce LLnaHuja n benruja, cyaosute ce ob6sBp3aHu aa rm cnegat
TOoSIKyBarbaTa NoHyaeHn on ECHI Bo peneBaHTHM criydaun, nog yCcroB Toa Aa He
ro Hamanum obemMoT Ha NpaBoToO.

CyackaTta npaktuka Ha ECHI, Bo cnydam Ha kneBeTa, HaBpeaa, NMpuBaTHOCT
M NOBp3aHM nNpawara, € UCKIYYUTEsSTHO LWMpoKa M ja (opMmpa OCHoBaTa Ha
coapXuHaTta Ha oBaa paboTmnHuua. Cygosute Moxat cioboaHo Aa rm urHopupaat
npecyante Ha ECHI, HO MOXe Aa ce Aafe MHOry CUAeH apryMeHT BO BpcCKa CO
HMB Kako ybeasiMnBmM U aBTOPUTETHU MHTEpNpeTaunm Ha obBpCKUTE Ha ApXXaBaTta
cnopeg yneH 10.82

82 OBOj MpupayHWK BO roJieMa Mepa Cce MoTnMpa Ha npecyauTe Ha ECYM, 6uaejkn Toj e
HajnporpecnBHMOT NpaBeH opraH Bo EBpona 3a cnobopata Ha nspasyBame, a BOEAHO M Nopaaun Toa
LITO CO Hero Moxe Aa 6uaat ybeaeHn n HauMoHanHUTE Cy40BU.

MeryToa, EBPONCKMOT CcyA MMa HEKOJIKY HegocTaToum. Moxe aa ce HaBege aeka CynoT:

e He e OBONHO OCTap BO OCyAaTa Ha KpvBMYHaTa K/IEBETA;

e Ja npeyBenunyyBa BaXxHOCTa Ha ,MpaBoTo Ha yrnen", Koe He HM nocton Bo EKYI;

¢ Ja M3MeLLa 3aliTUTaTa Ha penyTauuja co Apyry OCHOBM 3a OrpaHunyyBare Ha cnobogaTa Ha nspasyBarbe,
BKJ1ydyBajKu ro jaBHMOT pef 1 NpuBaTHOCTA.
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KakBa e cyackarTa npakTuka OA APyIH
JYPHUCAMKIIN?

Bo 0BOj NpupayYHMK NOHEKaAe ce NOBMKYBaMe Ha 3Ha4yajHuU c/ly4Yyaun o4 HauMOoHaNHu
cynosu. Ce pasbupa, ognykaTa Ha HaUMOHANHMOT CyA BO e4Ha 3eMja He ro Bp3yBa
CynoT Ha Apyra, Aypy 1 BO Clly4an Kora MMaaT C/IMYHWU 3aKOHU U NPaBHU CUCTEMM
N Aypu 1 Kora Tue paboTaT crnopes AOKTpUHaTa Ha npecenaH.

KoHcynTupaweTo CO cnyyaum of Apyrun 3eMju e BaXHO 3a [a AO3HaeTe Kou ce
HajHanpeaHuTe peweHuja n HajybeanmBoTO pacyayBakbe ciydam 3a cnoboaa Ha
n3pasyBame. AKO OBME apryMeHTW ce npeTcTtaBaT BO C/iydyan BO HaUMOHaHUTE
Cy[oBM, Toa Mopa Aa buae HanpaBeHO Ha BHMMATENEH U ANMIOMATCKU HAYuMH, CO
uen fa He rm aHTaroHmsmnpa cygumnte. Cenak, BaXXHO e CyaumnTe Kou BoAaT cayyaun
Ha KneseTa Aa buaaTt efyumpaHn 3a CyAcKaTa nNpakTuUKa Ha Apyru 3emju.
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6. KOPUCTEILE HA OBOJ IIPUPAYHHIK

Bo BOBeAOT rv npeseHTupasMe TpUTe LesiM Ha OBa ynaTcTBO:

° Kako n3Bop Ha MHdopMaumnm 3a y4eCHULUNTE KOW cakaaT Aa ce noaroTeaT 3a
paboTunHuua 3a KNeBeTa;

° Kako pedepeHTHa KHUra 3a ydyecHuuute (Boobu4yaeHO anBoOKaTU) BO
NOAroTBYBAHE€TO Ha CYACKWM MOCTANKu;

° Kako 1n3Bop Ha nHdopmMaummn 3a obyyyBaum Kom noarotsysaaTt paboTunHuua
3a KneserTa.

MpBuTe ABe Tpe6a Aa ce ouurnegHu camm no cebe.

3a obyuyBaumTe KOM Ce MOArOTBYyBaaT Aa ro KOpuCTaT OBOj NMpUpavYHMK Kako
Hacoka 3a obykaTa, Ha pacrnofnarare ce 1 AOMOSHUTENHU pecypcu, OAHOCHO CeT
Ha MN/JaHOBM 3a CeKkoja cecuja Ha paboTunHuuaTta, AOMOMHETU CO MaTepujanu,
BK/lydyBajkn m PowerPoint npeseHTauuMu, CcTyauM Ha cny4daj M cuMmynaumja Ha
CYACKW cueHapmo.

MpUpaYHNKOT U MaTepujanuTe 3a obyka ce NoAroTBEHWN CO Lien Aa ce cnpoBeaaT
cepuja Ha paboTUIHMLM 3@ MellaBMHA O aABOKaTU M HOBWHApW, Cekoja oA HUB
no ABa AeHa. AreHAaTa 3a TakBa paboTuiHMUA e creaHaTa:

EAYKATUBHA PABOTUJNTHUUA 3A 3AKOHOT 3A
KJITEBETA: KPATKA COAOPXWNHA

AdeHn 1 (agBOKaTN M HOBUHapH)

Cecuja 1: OCHOBHM NPUHUUMKU N N3BOPU
OrpaHunyyBame Ha cnobosaTta Ha nlpasyBame
(BKYNHO 90 MUHYTHK)

Cecuja 2: Boeen Bo kneeeta (60 MUHYTK)

Cecuja 3: HaunoHaneH 3akoH 3a kneseTta (M NOBpP3aHU Npallarba)
(90 MnHYTHN)

Cecuja 4: Pasrneanysare Ha cnydam Ha kneseta (90 MUHYTH)

AdeH 2 (camo akBoOkaTu)

Cecuja 5: KneseTaTa BO cyacka npakca Ha ECYIT (90 MuHyTH)
Cecuja 6: Cyackun cnydaun Ha kneseta (90 MUHYTH)
Cecuja 7: Cumynauuja: Bogere Ha XUNOTETUYKU/U3BMUCTIEH CYyYa]

Ha K1eBeTa
3aKNy4youn: HayyeHn fiekumm o4 cmmynaumjata, KOMeHTapu 3a
pa3IMKNTE NoMery HauMoHaNHMOT 3aKOH M npaBoTo Ha ECYIM




58 NMPUPAYHUK U MATEPWUJAJIN 3A OBYKA 3A EBPOIA

Ypegunukn cemuHap (camMmo HoBUHapm)

Hajoobpute npakTUKK Npu U3BECTYyBake 3a 6anaHcMparbe Ha

NpaBOTO Ha MHPOPMUpPaAHE Ha jaBHOCTA MPEKY MOYUTYBaHE
Ha €TUYKUTE U NPaBHM FpaHNLN 3a 3allTMTaTa Ha yrieaor.

Kako WwT0 e HaBeaeHo norope, NpenopayaHo e NnpaBHaTa obyka Aa 6uae HagonosHeTa
CO YpeAHWYKN CeMMHap 3@ HOBWMHApM 3a HajaobpuTe MpakTUKU BO pedakuuuTe
3a 6banaHcupare Ha NpaBoTO Ha MHMOPMMpare Ha jaBHOCTa co notpebarta ada ce
NoYMTYyBaaT ETUUKUTE U MPaBHU MPaHMLUM BO BPpCKa CO 3aluTuTaTa Ha yrnenot. OBaa
cecuja naeanHo Tpeba aa 6uae BoaeHa o4 CTpaHa Ha UCKYCEH YPEAHUK N eBEHTYasHO
Aa BKJIy4M afiBOKAT KOj MOXKE Aa ' pa3jacHu NpakTUUYHUTE Npallatba Ha HOBUHapUTe.

Ako paboTunHuuaTa ce oApXM CcaMO 3a aABOKaTK, OBaa areHga Moxe aa buge
KoMnpecupaHa, buaejkm cecumte 5 1 6 NOKpUBAAT C/IMYHM TEMU KAKO CECUUTE
2 N 4, HO CO MOBEKe MpaBHW AeTanu. bu 6MN0 BO3MOXHO Aa Ce KoMnpecupa
uenata obyka BO efieH AieH, Co oTdpnare Ha ANCKYCHjaTa 3a OCHOBHM NPUHLMUMN
n n3Bopu Ha cnobogaTta Ha uspasyBame U KOMOMHUMpaHe Ha cecnnute 2 1 4 co 5
N 6, Kako 1 cKkpaTyBame Ha cMMyaumja Ha Cyacka Bexba.

ITeaarormuja n obpasoBaHME 3a BO3paCHA

AnBokaTuTe, 3@ pasfninKa o MNoBEKEeTo Slyle, MOBEeKe Ce HAaBUKHATK Ha MNOCTOjaHo
ynTarbe Co Len Aa rv pasBujaT CBOUTE 3Haera M pasbuparbe - Toa € KOHCTAHTHO
npodecnoHanHo bapamwe. [lypn u Taka, TMe He ce ocnoboaeHu oa onwTuTe
NPUHUMNM Ha negarorvjata 3a BO3pacHM, Koja Benn Aeka nyreto Ke wumaart
NMorosemMu LaHCK 4a ro 3a4pXaT 3HaeHEeTo U Aa ro pasbepaT ako TMe KaxyBaaT U
npasBaT paboTu npeky Bexb6a, HAMECTO eAHOCTABHO YNTarbe UMK CRyLIakbe.

BO NpupayYHnKOT M NPUAPY>XHUTE MNAHOBM 33 06yKa ce BK/TyYEHU pasHU ,pasMeHun
Ha naen" 1 ,TOUYKM 3@ AUCKYCMja", KOM MMaaT 3a Uen Ja UCTaKHaT CUTyaummn BO KoM
TpeHepuTe MOXE Aa M BKJTyYaT yyecHULMTE BO AMCKycujaTa. MpBuTe ce HaMeHeTu 3a
6p31 1 OTBOPEHWN AMCKYCUM, OBUYHO Ha MECTOTO KaJe LUTO MpBO Ce BOBeAyBa TeMarta.
BTopuTe ce MOXHOCT 3a MOBEKE CYLUTUHCKU U pa3yMHK anckycun. Ce pasbupa, nobap
TpeHep, BEpPOjaTHO Ke caka Aa OTBOPW AMCKYCMja U Ha MHOry Apyrn MecTa.

CryanuTte Ha cny4dam BO cecunjata 4 n cumynaumjata Bo cecmja 7 ce ocobeHo BaxeH
Aen o/ NpoLecoT Ha yyere. Tue ce HaMeHeTu 3a [la Ce KOHCoNnaAnpaaT TeOpeTCKuTe
Aenosu oa BexbaTa npeky MNOTTUKHYBarbe Ha Yy4yeCHUMUUTE ga rm npoueHaTt
pasfiMyHUTEe cueHapuja 1 a 3actanysaaT pas/IMYyHM Mo3nunn. 3a TPEHEPOT MOXe
Aa e ocobeHO KOPUCHO Aa MM MeHyBa KJIyYHUTE acrnekTu Ha OBMe cueHapuja BO
TEKOT Ha AuckycujaTa (co ornej Ha Toa LWTO CUTE TUE Ce U3MUCIIEHU), CO Uen Aa
Harnacu oapefeHn TOUYKN Ha BaXKHOCT.
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