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PER MOKHESI Al

[1]

ineroduction.

Applicant is the owner and publisher of a popular weekly newspaper, the
lesotho Times. In the 23 — 299 June 2016 issue of the same newspaper,
he published an articie headlined “Hicker af hope for my beloved kingdem...”
This article appeared in 8 coneomitant satirical section titled the Serytatar,
The ‘Seruimior’ colurmn satirizes current affairs in Lesqtha by using humor,
iFony and exagperation "to expose and criticise chartcamings of an individual

ot society,'

The article in isus relgted to the than-Commander of the Lesotho Defence
Force, MAr Tlali Kamali. The article detailed how M}'- Karmoli i an
apparent show of power and influence, ordered Ministers and the then-

Prime Minister to do ridiculous and plairdy absurd things. In ane respect it

caid:

“an interesting story had been doing rounds around Masery, it goes
like this. During one of hils moocdy days, Tlall Kennady Kamoli pitched
up at a cabinet meeting unannounced. He then forced the chairman,
Mtate Mosisili, to halt proceedings half-way through, The Premier
dutifuliy complied.

The reason for Ntate Kamaoii daing all this, the stary goes, was because
he wanted to show who 15 indeed the mighty King of this couatry. He
wanted to prove where real power resides, King Kamaoli then ordered
all male ministers to remaove their vests and shirts and move intg the
grounds of State House to each perform a 100 press ups.

T

L dpficant’s Founding Affidavic page 8 at para. 12



[2]

[31

Younper cabinet members like the ever-indefatipable Selibe
Mochoborpane and loshua 5etipa qulchdy stripped off their vests,
expasing their well aligned six packs. In less than a minuge
Mochoboroane and Setipa had gach completed their hundred {100}
press {push) ups| The older members of the cahinet struggled. Ntate
Mosisili could not completa in the first minute bt finished in the third.
Armple proof that he is stil a spring chicken and fit to be Prime
MWlinister”

Barely a week later, the applicant was charged with contravening the
pravisions of section 104 of the Penal Code Act No.& of 2010 read with
sections 107, 102(1) and subsection (2] thereof, This cectian proscribes
crirminal defamation, The charge alleged that the apgplicant had publizhed
the above-rmentioned article with inteni to defame the then-Commander of
the Lesotho Defence Force, Mr. Tlah Kamoli. While this criminal case was
still pending in the Mapistrates’ Cowrr, the applicant launched this

canstitutional challenge secking relief in the following tenms:

*1. Daclaring section 104 of the Penal Code Mo.6 of 2010, and
sections 101 and 102 which inform section 104, Inconsistent
with section 14 af the Constitution of Lesotho, 1992 and

therafore invalid.
2 Costs of suit.”

Jurisgfction.

This application was lodgad in terms of the provisions of section 22 of the
constitution of Lesotha, 1993, It provides:

“I1)  If any person alleges that any of the provisions of section 4 1o
21 linclusive} of this constitution has been, is being or is likehy to
be contravened in relation to him (or, in the ¢ase of a person



(4]

who is detained, if any other person alleges such a
contravention in relation to the detained person), without
prejudice to any other action with raspect o the same matter
which is lawfully available, that person [or that other person)
may apply to the High Court for redress.

(2}  The High Court shall have original jurisdiction:-

{a) ta hear and determine any application made by any
person in pursuance of subsection {1} and

(b) to derermine any question arising in the case af any
person which is referred 1o it in pursuance of subsection

(3}, and may make such orders, issue such progess and

give such directions as it may consider appropriate far the
enforeing or securing the enfarcement of any of the
provisians of sections 4 ta 21 {inclusive]) of this Constitution.”

This court’s jurisdiction to determine the issue raised by the apglicant iz not
in doubt as he is facing criminal charges which charges he aleges arg in
breach of his freedam of expression as enshrined in section 14 of the

Constitution of Lesotho, 1993,

Constitutional Provisions on Freedom of Expression.

Section 14 of the Constitution provides that.-

“[1} Every person shall be entitled ta, and {except with his own cansent
shalil nat be hingered in his enjoyment of, freedom of expression,
including freedom to hold opinions without interference, freedom to
recejve ideas and information without interference {whether the
communication be ta the public generally or to any person or class of
persons) and freedem from interference with his correspaontdence.



[3]

{3]

{4

{2)  Mothing contained fa ar dene under autharity of any faw shall
e held to be inconslstent with or in contravention af this
section tothe extent thatthe law in question makes provizion —

{a]  inthe intarests of defence, public safety, public order, public
marality or public health, or

(b}  for the purpose of protecting the reputations, rights and
freedoms of other persans or private lives of persans concerned
in legal proceedings, preventing the disclosure of information
received in  confidence, maintaining the authorty and
mdependence of the courts, or regulating the technical
administration ar the technical operation of telephony,
telegraphy, posts, wirgless broadcasting or television: or

{cy  for the purpose of imposing restrictions upen public officers.

A person shall not be permitted to rely in any judicial proceedings
upen such a provision of law a3 is referred to in subsection {2) except
to the extent to which he satisfies the court that that provision, ar, as
the case may ke, the thing done under the autharity thereof does not
abridge the freedom quarantined by subsection {1) to a greater extent
than is necessary in a practical sense in 3 democratic society in the
interests of any of the matters specified in subsection (2] (%) or [c),

Any parzon who feels aggrieved by statements or ideas disseminated
ta the publicin general by a2 medium of cormmunication has the right
ta reply orto reguire a correction to be made using the same mediurn,
under such conditions as law may establish.”

subsection (4} ordains a restorative justice to disputes resolution. It provides

for an agerieved person whase reputational interests have been injured to

require a correction to be made wsing the zame medium. By rmeans of

subsection [4) the Constitution allows the space for restorative justice which

has a virtue of facilitating “interpersonal repair and restoration of sodal



harmony®? over recourse ta  criminal proceedings and  monetary

compensations, Extolling the victues of restorative justice, Sachs | said the

folloving:~
"The key clements of restorative justice have been identified as
ercauntar, reparation, raintegration and participation, Encounter
[dialogue) enables the victims and offenders to talk about the hurt
taused and how the parties are toget onin future. Reparation focuses
on repaining the harm that has been done rather than doling out
punishment..... And participation presuppases a less formal encounier
between the parties thet allows other pecople close 1o them to
participate. These concepts harmonrse well with processes well-
known ta traditional farms of dispute resalution in our countey,

processes that have long been and continue to be underpinned by the
philosophy of vbunr- botha.?

[6) I is clear that section 14 does not confer an absolute and uncanditional
fraedom of expression. Freedom of expression must be enjoyed without
prejudicing the rights of other pereans, which is why under section 14(2] the
Constitution allows for promulgation of laws which may curtail freedom of
expression for the sake of protecting matters itemized in that subsection
which include ameng others, individuals’ reputatianal interests. This madeal
of guaranteeing a right and then providing circumstances for its curtatiment
is based on Article 19 of the International Covenant on Civil and Pelitical

RIghts [ICCPR).

1 %achs 3 In Dikoke w Mekhatla 2007 (1) DL 1§ OO) u para. 105
* Ihid at para. 114

10



(7]

£

Freedom of Press,

Although fresdom of press iz not accorded a specific standalone protection
under the constitution it does not {oflow that it is not constitutianally
pratected. It has always been recognized by this Court that freedam of prass
is constitutionally protected as a subszet of an all-encompassing freedam of
expression guarantes under section 14 of the Constitution. Thos, Majara |

(as she thenwas) [n Toli v Liteba® made the following observations regarding

the freedom of press-

“With regard to the freedom of press which finds its roots within the
fundamental freedom of expression, there 15 a plethora of
authorities whereln there is a general consensus that the media
should enjoy the freedom to publish information that serves to

inform the public, The press is allowed to enjoy 2 wider latitede
gEpedially where the subject matter invalves political and f ar public
figures®,

Freedom of expression: Its velue, purpose ond importance.

Freedom of expression has two justifications, wz, instrumental and
constitetive justifications®, Instrumentally, freedom of speach is "important
not because pecple have any inkrinsic moral right to say what they wish, but
because allowing therm to do sowill produce goed effects for the rest of us 8

Secondly, in terms of the constitutive conception, freadom of expression is

T Tall v Utaba ard Cthers { w401 INULL) [200d] L3RE 130 at para.a
FCurrie, | and D= waal, | 8% of Rghts Rendbosk (B™ Ed. Jula) at p.333 geoting Ronald Dworkln's Formulaton of
freedam of Expresslan defences or [uszficatlons

*1hid

11



justifiad on: the basis that "itis a constitutive feature of a just political scriety

that government treat all its members .._as respansible maral agents,®?

Freedom of expression serves at feact the following important purposes: [1)
It assists in the search for truth by individuals; (211t fosters and encourages
individuals” political decistan making {3} K helps individuals 10 obtain self-
fulfillment®, Its mportance 15 underscorad by its inclusion in intarnational
instruments®. Because the freedom of expression s ane of the fundomental
pillars of any democracy!”®, by allowing the public to share information and
to engage in public discowrse helps to expose misdemeanors and
malpractices by public officials, By virtue of the fact that thera is an inharent
valye to the indlvidual and society as a whole when there is diversity of ideas
and opinions, freedom of expression “is appliceble not only to information’
or ‘ideas” that are favourably received or regarded as inoffensive or az a
matter of indifference, but also to those that offend, shock or disturb. Such
are the demands of pluralism, tolerance and broadmindadness withoot
which there is no ‘democratic socieny’...[Tlhis freedom is sublert ta
excaptions which must, however, be construed strictly, and the need for any

restrictions must be established convingingly,” 1

e ——

7 |bid

7 Irwbn Tooy Ltd v Cwebee Avorney Ganeral [1939] 1 5.CE 927 af p.937; see also In Be Munhumeso and 01 kers 7005
{2] BLLA 125 {25; at p.130

W Article 5 of {he BFrican Charler on Human and Peoples’ Rlghts; Arid'e 19 of the Unlversal Declaralos of Homan
Rights

* Editions Flen v Eyance, Sppl, Mo 58 148700 at para, ¢2; South Afrlcan Matlonal Defence Union » tinlstier gf
Cefarce and Another 1999 (d] {CC) at para.?; Hational Media 1t and Others v Bogashi 19596 (4) &4 1156 [3CA] =
12071 1208F Evermment of the Republit ot South Adrica « Subday Times Newspaper 3ed Anatkar 1935 (2] 348 221
(T} at 22TH-2184

ILEditlen Plan w France [bid ot para 42

1z



[8] Satire os o form of expression protected by section 14 of the Constitution.
Satlrz as a form of artistic expressian is protected by section 14 of the
constitution. In s robust Interrogation of the topical issues the press is
allowed latitude to employ same measure of exaggeration ar provocation?,
[t can rightfully be sarcastic, ironic, humorous and satirical Hin jts
commentary. This can best be illustrated by the case of Verginigung
Biindender Kunstler v Austrio where the Europeon Court af Human Rights
(ECtHRF dealt with a matter involving a group of artists which held an
exhithtion under the wmbreila of the applicant agsaciation, Among the works
exhibited was one by an artist depicting a callage of public figures, Including
Wother Teresa and other prominent public figures, in sexual positians. Using
satirical elements, their naked bodias were painted, heads and faces were
depicted showing Blown up photos taken from newspapers. The eyes of
some were hidden under black bars. A rnember of National Assembly
launched the proceedings against the applicant seeking an interdict to
prohibit them from exhibiting the said pictures. In addition he sought
compensation as he said he was depicted in a manner that debased kim. The
matter served before domestic courts until it got to the ECtHR. Before the
ECtHR the issue was whether the decision of the Austrian courts prohibiting
the applicant association from exhibiting thelr works contravenad Article 10
of the Canvention. The court held as follows regarding the satirical depiction

mentioned above:

* Aulis and Rzycki v Paland ECLHR Appl. Mo, 27209703 para.4d; Prager and Obserschlickv Austrla ECtHRE Aapl Ha.
109%A, /%0 at pare. 36

3 Mikenviiz a1d Yerlagsgruppe Mews GMEH v Austria B HR Appl NG, 5266,/03 at paras 25-26

A TCtER Appl. Ho BE3545TH

13



14

[11]

"Howewver, it must be emphasised that the painting used only photos
of the heads of the persens concerned, their eyes being hidden under
black bars and their bodies being painted in an unrealistic and
exaggaerated manner..,

[T]he painting obwiously did not aim to reflect or even sugpest reality;
.. The caurt finds that such partrayal amounted to a caricature of the
parsons concarnad using satirical elemeants. | notes that satire is a
farm of artistic exprassion and social commentary and by its inherent
features of exaggeration and distortion of reality, naturally aims to

provoke and agitate. Accordingly, any interfarence with an artist’s

right to such expression must be examined with particelar care 1%

Public figures, Hke the former Commander of the Lesothe Defence Force
being a public figure featured in the satirical piace forming the subject matter
af the proceedings which propelled the applicant to [aunch this application
enfoys less protection and should display a high degree of tolerance to
criticism. Any person, by accepting public office “inevitably and knowingiy
lays himself gpan to clase serutiry of his every word and deed ... and he must

consequently display a greater degree of taleranca,” ¢

Constitutional Requirements for o Yolid Legisfotive Enactment.
tection 14{2) of the Constitution is the source of the impugred
pravisions of the Act, Like every other legislative cnaciments it is

suhject ta twe very important constitutional constraints'?. The first

B |bjd at para.33

L yngeans v Austria ECEHA Judgment of laly 1985 Saries A Me. 103; see also Tlalk v Litaba swpran.4 at para &

¥ Affardable Medlcings Trust and Gthers v Minlster of Health and Another [COTZ7/04) [F00S5] ZACC 3 ; 2006 (3] 54
247 (CL) at para. T4

14



constraint is that there must be rational connection between the legislation
and the achievement of a legitimate government purpose. Secondly, amy
legislative enactment must not infringe upon coastitutionally protected
rights and freedoms except where such limitaticn is provided ar allowed by

the Constitution.

Section 14{2] of the Constltution provides, in relevant part, that “nothing
contained in or dong under the autharity of any faw shall be held to be

inconsistent with or in contraventian of this section..” {My emnphasiz)

jection 14(2) authorizes an abridgement of the freedom of exprassion 1o
cater for the enumerated circumstances, which includes amorg others,
protection of reputations. However, section 12} crucially, in terms of the
concept "any law®, reguiras that such a limitation of freedom of expression
guarantee must have a legal foundation. Such a law must evince the
following characteristics.  Firstly, the law must be written in easy and
accessible manner. [t must be formulated with sufficient precisian to onable
the citlzens tw regulate their conduct accordingly' “with reasonable certainty,
The doctrine of fair notice 1o the citizen requires reasonable certainty in the
law and not perfect lucidity'®, The citizens must be able to foreser to a
reasanable degree what the consequences of their actions might lock like,
Precisian in formulzation does not, however, mean that the law should be

ripidl,

A v ova Scotia Pharmaceutleal Soelety (1002] 2 5.0A 506 ; Sunday Tlmas ¥ The United Kingdom Appl.
Mo 6538/ Judgment of 26 Agrkl 1973 at para 49
¥ affordabla medickres Trust and Anothar supa ar para. 108

15



12} The second requirement or characteristic in addition to fair notice to the

(13]

citizen, is tha limitatian of enforcement diseretion, Whatis required ia terms
of this requirements in that it would be contrary to the rale of law for the
lagal discretion granted ta the executive 10 be expressed in terms of an
unfeteered powear, Consequently, the law must indicate the scope or any
such discretinn conferred on the competent autharities and maneer of its
exercise with sufficient clarity, having regard to the legitimate aim of the
measurg in guestion, to give the individual adequate protection against
arbitrary intecfecence,"

The Wording ond Ambit of the impugred Sectlons of the Penal Code
frereafter the Act’)

When the Act was enacted it was intended to be a codification of Roron
Dutch Low principles with modifications “whare it has been thought that
modification is appropriate.”2 |1 is therefore, Important that the Act be

urnderstoad in that context.

Saction 104 proscribes criminal defamation in the following terms:

“4 person who, by print, writing, painting or effigy, or by any
means otheneise than, solely by & gesture, spoken words or
pither sounds, unlawfully publishes any defamatory matter
concerning anather, with intent to defame that ather person,
cormrmits an offence of defamation”

‘Defamatory matter’ is defined in saction 101 of the Act, thus:

“Defamatory matter’ means matter likely 10 injure the
reputation of any person by exposing him or her to
hatred, contermnpt ar ridicule, or [Ikely 1o damage the

M i glome w The Upited Kngdam ECIHR Appl, Mo 3691778 Judgment of 2" August 1984 ac
® spatement of Chiects and Reasons of the Penal Code Aot 2000 ot p. 593

16



person in his ar her professian or trade by injury to kisor
her repuiation, and it is immaterial whather at the time
of the publication of the dafamatory matter the persan
concerning whom the matteris publizhed iz living ar
dead”™.

Section 102 of the Act defines “"publication™ as follows:

“[1) A person publishes g defamatory matter it he or she causes the
prirt, writing, painting, effigy ar cther means by which the
defamatory matter is conveyed 1 be deait with, either by
exhibitign, reading, recitation, description, delivery or
ptherwise, 50 that the defamatory meaning thereof become
known tg gither the person defamed or any other person,

(2} §tis not necessary for defamation that a defamatory meaning
should be directly or completely expressed, and it sufficas if
such meaning and its application to the persor alleged to be
defamed can be collected elther from the alleged defamation
itself ar from any extrinsic circumstancas, ar partly by the one
and othar maans.”

Section 102 of the Act provides explains publication of a defamatery matter
thus;

“103, Any publication of defamataory matter concerning a
persarn 15 unlawful within the meaning of this part, unless —

(a]  The matter is true and it was for the public benefit
that it should be published: or

b} Itis privileped on ane of the grounds set out in this
part."**

W opctom 105 provides for exses Inwhizh putlleation of defamatony matter may be conditlonally prvibeged

17



[14] Isthe limitation fevied by tne impugned provisions an unjustified impairment

of the freedom of expression guarenteed wunder section 14 of the

Conshitution?

Mr. Marcus for the applicant, contended that the applicant’s freedom of
expressian is unjustifiably impaived by the impugned sections of the &ct on
the basis of their over-breadih, and mare generally that the crime of
defamation is canstitutionally unwarranted given that a mare suitable
altarnative of civil action for damages stlll exist to redress impaired

raputations. He argued further that on the score that a less deleterious
alternative of el actlon for darmages still exist proscribing defarmation
encroaches on the freedem of expression "to a greator extent than is

necessary in a practical sense in demogratic society, ™"

ir. Leppan for Gavernment, on the other hand, contended that prascribing
defamatian has for a leng time been part of the laws of this country and,
therefore, that constitutes a reasonable and justiffable limitation to the
freedom of expression. He argued further that since the courts in South
Africa have upheld the constitutionality of the crime of defamatian, then an
the strength of persuasion of those decisions, criminal defamation should be

declared constitutionally campliant in the kingdom as well.

Onus ard Burden af proof

The onus of proving that an impairment of fundamental rights and freedoms

puaranteed in the Comstlrution is justified rests on the Government®,and

2 R fokhempana | CRETEG 4] {Pnrapartad |at p.30

18



fii}

must be discharged "clearly and comvincingly."*Because furndamental
harman righls and freedoms in the constitution "are the moral snd legal
norms relating to the rights of individuals and the concomitant powers of the
legislature fn regard thereto™, an unjustified abridament of such rights and
freedoms witl be declared meonsistent with the constitution.  When
interpreting rights and freedoms & benevalent and purposive rather than a
legalistic mterpretation is adopted with the aim of ensuring that the

purpeses of the nght or a guarantee are fulfilted, and that individuals” full

benefits of constitutionally guaranteed rights or freedoms are secured.

Test for mpairment

The test for datermining whether any [aw infringas the rights and freedoms
guzranteed in the constitution was articulated in Atlorney Gener! of
tesotho v ‘Mapo™ (adopting the A v Ookes test™} being whether the
limitation “is reasonable and demaonstrably justified in a free and demoeratic
saciety.” In terms of this test, the enguiry is a two-step one, Firstly, it
determings the objective the limitation is designed to serve. This ohjective
rust be “of sulficient impaortance to warrant averriding a constitutionalky
protected right or freedom.* Under this first step the court & required to
weigh the state’s mterest in proscribing defamation against the applicant’s

right to freely express his views under section 14 of the Constitution. The

M Attorney General of Lesathe v 'Mopa LAC (2000-3004f at parg 34 quetlng with appreval 5 v Makganyane 1995
(35%4 391 at para 1021 |

% 0w Srkhonyana at 30 quating with approval Myamakezl Fresldent of Gophuathatswana 1552 (4} 54 520 at pp

LE6-5E7

* Ry Big M. Drug Wart Led [1385) 2 5.C.K 295 ar pere. 117

*3rpra

mdd

¥ Fow Qs [1586] 1 5.C.8 a1 503
™ R BIg M Oreg Mart Ltd supea n.26 p.352

1%



i15]

interast of the state |s proseribing defarmation should be sourced from the
ahjectives of the measure limiting the applicant’s freedom of expression. In
determining the objectives of sectioa 104 of the Act, “.... [t]he court must
laalk at tha intention of Parliament when the section was enacted or
amended. It cannot assign objectives, nar invent new cnes accarding to the

perceived curcent utility of the impugned provision, "0
{ili} The Gbfective of Proscribing Dafamoetion and its Inportance

The objective of placing section 104 in the Act 1s not explained in the Act.

There 15 an explanation for retaining other crimes with the exception af
criminal defamation and bigarmy. Ex fucie the impuegned provisions of the Act,
it is clear that they are geared at protecting reputational interests of
individuals pursuant to section 14{2)ib} of the Constitution. If this is to be
regarded as the purpose of section 104 ran it be said that the Government
has discharged its burden of establishing that the abjective of protecting
individuals’ reputation interest is “af sufficient importance to warrant
overriding a constitutionally protected right or freedom,” given that it is
constitutionally ordained to enact laws for protection of individuats
reputations?. In view of the fact that it is constitutionally ordained 1o enact
lawes For protecting reputatians, | would, therefare, praceed on the basis that
the purpose of section 104 is “of sufficient importance’ to merit an
abridgement of freedom of expression guaranteed under sectian 14 of the

Constitutican.

# ko 2undel infra .40 at para, 2

20



[16] FProporiionality
In terms of the second step of B v Qokes engqulry, once it ie determined that
the purpose of the measure curtailing a right or freedom I5 “of sufficient
importance,” the enquiry most tern to estahlishing whather the limitation of
rights or freedoms is proportionate. Proportionality test has three

fomponants to 1,

fi} Firstly, the measure fimiting the right or freedom must be ratignatly

connected o achiave that purpose.

(il  Secondly, the measure, even if rationally connected to the ohjective

should impair “as little as possible” the right ar freedaem under the spotlight.

{iii|Thirdly, there must be proportionality between the effects of the
measure limiting the right or freedom and the purpose which has been
classified as “of sufficlent impartance®. Dickson Cl in R v Ookes expounded

on this last compeonent as follovs:

“With respect to the third component, it is clear that the general effect
of any measure impugned under section 1 will be the infringement of
a right or freedoms guaranteed by the Charter; ... the inguiry into
effects must, however, ga Further., A wide range of rights and
freedoms are guaranieed by the Charter, and an almost infinite
number of factual situations may arise in respect of these. Some limits
on rights and freedoms protected by the Charter witl he more seriguws
than others in terms of the nature of the right or freedom violated, the
gxtent of the violation, 2nd the degree {0 which the measure which
impese the hmit trench upon the intepral prinziples of free and

21



demecratic society, Even if an objective is of sufficient importance,
and tfie first two elements of proportionality test are satisfiad, it is stifl
possible that, berause of the severity of the deleterious sffects of 3
measure on individuals ar groups, the measure will not be justified by
the purposas It is intended 1o serve. The mare severe the deletarious
effects of a measure, the more important the abjective rust be if the
measure is to be reasonable aad demenstrably justified i a free and
demecratic society.

[17] (i)Rationof Connection

[18]

I would assume without deciding that Sectlon 104 read with saetions 101,
102 and 103 are rationally cannected to achleving the purpgse of protecting

individuals’ reputations.

(i} Miniraurn fmpairment

{1} tssues of Vagueness ond Overbreodth

Under & v Oakes the issues is over breadth and vagueness of the Impugnad
measure are considered under the minimum impairment category. Chyer
breadth analysis looks at the means chosen by the legislature to achieve its
purpose. in this case the means chosen by the legislature ta protect
individua! reputation Interest will Be examined to see it they are not
swaeping in relation to the stated objective, The Court in Reftzer
Pharmaceuticols (Pty) Ltd v Registrar of Medicines ond Another guated veith
approvol the Cenadigr Supreme Court decision in R v MNovo Scotin
Phormaceuticels 7% wherein the relationship between overbreadth and

Vagueness was daescribed as follows:

* Bugra n.24 at x.135
¥ 1l [} 58 6RO (T)
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fa)

"Owar breadth and vaguanass are related in that bath are the result of
a lack of sufficient precision by a legislature in the means used to
accomphish gn objective, In the case of aver breadth the means are
tac sweeping in relation te the objactive. Qwer- breadth analysis looks
at the means chosen by the State in relation to its purpose. In
considering whethera legislative provision is overbroad, a court muse
ask the guestion: are those means necessary to achieve the State
objective? If the state, in pursuing a legislative objectives, uses means
which are broader than is necessary to accomplish that abjective, the
principles of fundarnemtal justice wlill be wviclated because the
individuals’ rights witl have been limited for ne reason. The effect of
pwer breadth is that in zome applicatlons the law is arbitrary or
dispropartionate.”

Fubfication

This section is over-broad for the following reasons. In terms of section
102(1) and [2} of the Act criminal defamation prosecution can be initiated
ever when no person other than the complalnant became aware of the
suppasedly defamatory statement.. Ia terms of this section 102{1) the Act on
top of a time-honoured test in defamation matters which is, whether ”..the
words tend to lower the plaintiff in the estimation of right-thinking members
of society”™™- has now added a new dimension in terms of which the
statement which is heard only by the aggrieved person is considered
defamatary. Secondly, in terms of section 102 (2} there is no need for 2
statement to be complately defamatory to be labeled as such, In my view
guite clearly, the means chosen to protect the individuals' reputational

interests are broader than necassary to accomplish the said ohjective,

Hibid g1 p. G0
M Ingependent Mewspapars Heldings Liel and Qthers v Suliman Infra n3s at parad 22.30
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(bl “Public benefit”

The concept”public benafit” is has not been explained in the Act. Arwthing

tauld ke characterized as not balng for *public benefit” due ta the Slasticity

of this coneept. [ts practical problems were highlightad In independent

Newspopers Holdings Ltd ond Others v Sulfimen’® where the caur said-
"That brings me to the question of public berefit gr interest — 3
troublesome aspect of the rase. The criteripn a llowrs for considerable
elasticity in its application and s woefully unhelpful in falling 1o
grovide any indication of what s meant by public benefit ar interest.
It is true that what is interesting to the public is not necessarily the
same as what it is in the public intarest for the public to know But
lzaves unanswered how ta distinguish the two. It seems obvious that
wiat is in the public Interest for the pubilic te knaw may noetin fact e

interesting to the public and what the public finds interesting may not
be in the public Interest for the public to know..~*

In iy wview the concept, “public benefit”, has a worrying potential of abuse
by the political powers-that-be 1o silenes legitimate criticism on its strength
to cover up for their misdeeds, To limit surh an wnportant and fundamental
freedarn on the basis of such a vague and undefinad Concept seems whally
inconsistent with the intension of the Constitution to entrench freedom of
expression, Although perfection in trafting legislation is not a regquiresnent,
Imprecisian and use of vague terms on the other hand does net enahle
paople to reasonably forezee which of their conduct will attract criminal

COnsequences a5 is the case with the use of concepts like "public benefits”,

2004 (31 ALLSA 137 (SCA}
M |bid ak para, 42
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In my consideread view the Legistature by making use of this concest as a fliter
ta such an important freedom seams wholly unjustified. By making use of
this cancept the Legisfature has all but granted an unfetterad discretion on
the prosecutarial authorities. In my view a conviction Ts will automatieally
flow fram the decision to prosecute based on this concept, and this should
not be countenanced. The epreglous effects of unfettered prosecutorial
discretian were highlighted in R v Nove Scotio (supra) where it was said:
"4 law must not be so devoid of precision in its content that =
conviction will autamatically flow from the decision to prosecuts,
When the power ta decide whether a charge will lead to conviction or
acauittal normally the preserve of the judiciary, betarmes fused with

the power ta prosecute because of the wording of the law, then 3 law
wlll be unconstitutionally vague,” ¥

The rasult of this vaguaness, in my view, is the chilling of truth-searching and
the coneamltant undermining of the purposes of guarantesing freedam of

axpression under section 14 of the Constitution,

(c) “Defametary Motter”

Sticking out conspicuausly in section 101 of the Act is the fact that it extends
cover far “defamatary matter” to dead persons. Protecting reputations of
dead is nat without its valid justifications, but without any limiting featurs
built into it, this section unnecessarily limits freadom of expression as a resylt
af its overbreadth as 1 will attempt to highlight below, Protecting
reputations of dead persons should be time-bound, It should ke appreciated

that in the immediate aftermath of dernise of any person, lincluding pubtic

Y Supra 18 afparg W
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figures} & historical puhlic discussian of his or her life tauching on his or her
reputation will in the main be an nsensitive thing to do, a5 it places an
exacting emotional strain on his or her surviving family rmembears, [n my view
with the efluxion of time the sensitivity of the matters refating to the dead
perian recedes, with the result that by placing a not time-baund ar limitless
pratection on reputaticnal encroachment into the deceased faffs faul of
uneonstitutional over-breadth. The result of this over-breadth is to bestow
an unlimited enforcernent discretion an the prosecuting authorities. To
illustrate the vital role the efluxion of time plays post the demise, and the
need 10 open up the space for historical discussion of the deceased pubiic
figures’ life, the case of Editlons Plon v Fronce™ presents 3 mare analogous
scenarig to section 101 protection of the dead, What happened in that case
is that barely ten days after President Frangois Mitterrand of France had died
as a result of prostate camcer, his physician, responding to public attacks
about hiz competency in treating the late Fresident = published a book titled
e Grond Secret ["The Big Secret”].  |n this beak sensitive details of patient-
doctos relatlenship were laid bare, Farmer President’s wife and children,
aggrieved by this, launched an urgent application on 1% January 1996 An
interim interdict was issued on 18 January 1996 by the Paris Court [Parfs
friburtad de Gronde instance) against the publisher and the physician. The
interlm Interdict was later made final on 22 Qctober 1996, where the
apphcant company was ordered to pay damages to the widow of the |ate
President. The courton the 23 October 1996, further maintained a total ban

on distribution of the book. The appiicant company (publisher) appealed the

¥ Supran.10
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decision uatil the mattar served befare the Eurepean Court of Haman Rights

[ECtHR). In dealing with the injunction which imposed a camplete ban on

distributing the book after nine [8) months af the President's death, and the

argument that the ban was justified, the ECtHK held as follows:

“Tha court i not persuaded by such reasoning. Itnotes that hy 23
October 1396, when the Paris de Gronde instance gave Judgmeng,
Frangais Mitterrand had been dead for nine and half morths, Clearly,
the context was no longer the same as gn 18 Jznvary 1996, when the
urgent — applications, judge issued the interim imunction prehibitirg
the distribution of Le Grang Seeret. The ludge issued the injunction
the day after tha book's publication, which Itself had taker place
barely ten days after President Mitterrand's death, as the court has
already heid, distribution of the baak soon aftar the prasident’s death
could only have intensified the legitirmate emotians of the deceased's
ralatives, who inherited the rights vested in him [see para. 47 ahove),
In the court’s opinion, as the President’s death became far distant in
time, this factor became less important, Likewise, the more time that
elapsed, the more the public Interest in discussion of the history of
frasident Mitterrand's two terms of office prevailed over the
requirements of protecting the Presidant's rights with regard to
medical confidentiality. This certainly does not mean that tha courg
considers that the requirements of historical debate may release
medical practitioners from the duty of confidentiality, . However,
once the duty of confidentiality has been breached... the passape af
time must be taken Into account in assessing whether such 3 sarious
measure ag banning 4 book — a measure which in the instant case
likewise genaral and absolute — was campatible with freedam of
Bxpression, 59

¥ 1ble 3t para. 53
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| am in respeceful agreement with the sentiments exprossad above, and in
my views are applicable with equal force {0 the ‘dead’ persons protection

undar scruting,

(& Crivairealizing sedive.

Under section I0Z[a) publication of a “defamatory matter” is unlawful
unless it is true and it was for the pohlic benefit that it should be
published, This section seems to be premiscd on the idea that deliberate
lies, exaggeration and distortion of reality cannot serve any usefubness
canaected to the purposes of freedom of expression. Because satire by
Its nature distorts and exaggerates reality, it follows that by providing that
publication af a defamatory matier is unlawful provided it Js true and for
the public benefit, section 103 has the effect of implicithy criminalizing
satirical expression. Satirical expression, notwithstanding tha fact thae it
gistorts and exaggerates reality, assists individuals in attaining self-
fulfillment and fostering political participation. Commenting, [in 2
different context), on the argument that deliberate fies do not in any way
contribute to furthering the values underlying guaranteeing freedom of
expression, the Suprame Court of Canada A v Zundef (Mclachlin J) said
the following:
“{Tlhe submission presents two difficulties which are, in my
view, insurmountable. The first stems from the difficulty of
concluding categoricaily that all deliberste liss  are  entirely
unredated to the values underlying section 2{6) of tha Charter._..
The first difficulty resulis from the premise that defiberate lies
can never have value, Exaggeration — even falsification — may
arguably serve useful social purpases linked to the valyes
underlying freedom of expression. A person fighting erualty
against animals may knawingly cite false statistics in pursuit of
his ar her beliefs and with the purpose of communicating a
mare fundamental message, e.g "cruelty to animals fs increasing
and must he stopped.” A doctar, in order to persuade people ta
be inoculated against a burgeoning epidemic, may exaggerata
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(18]

the number or geographical Iocation af persans potentially
infacted with the virus, An artist, for artistic purposes, My
make 8 statement that 3 particular Sodety considers both
assertion of fact and a manifestly deliberate lie: Al of this
axpresslan arguahly has intrinsic value in fostering political
participation aad individual self-fulillment

| respectfully agree with these views. In my view by criminalizing satire, the
ACT impinges upon the freedom of expression mare than is necessacy in a
practical sense in a demacraric socigty.

(ili} Proportionally between the effects of criminotizing deforation and its
curtaliment aof the freedom of expression.

(a) Effects aof Criminglizing Defametian in Gereraf.

(i] Iis deleterious ffects on Journalistic freedem of exprassion,

Criminallzing defamation has a chilling effect ﬁn journalistic freedem of
expressiar.. Fear of potential criminal sanction for reputational incurslon may
result in media practitioners doing what is known as self-censoring, The
carollary of this self-censoring is ta stop the flow of information, leaving tha
public less-informed about the palngs-on in Governmant, ¥

(ii]  Civit ond Crimingl Remedtes ond their respective effects on individuels
invalved.

The Respandents {Government) had argued that criminal defamation should
be retained as it has always been part of our law and that it was declared not

to be nconsistent with the South African Constitution |n the case of 5 v

1993 2 .C.R 75 uk para.2
*' PEM internaikonal Repon “3ufling Dissert, Impediag Ascoontoblie Lnminet Pefometion Lows i Afric™ p 47
availabbe ar wwrw pen-inlernatlonal.crg
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Heho®. In Hehe the Supreme Coyrt of Appezal recognized that.”{af criminal
sanction isindeed & rare drastic remedy than civil remedy™ ' hut then went
on te argue that this Is counterbalanced by the onerous burden of proaf
bayond a reazonable deubt which is a requirement in all crimina matters as
ag#inst proot on the balance of probabifities in civil matters. Thie sssertios
was admirably jettisoned by Vinayak Bhardwaj and Ben Winks, in an article
in the Mol and Guardion of 1 to 7 November 2013, when commending un
Hoho's case and in the process touching on the stigmatizing effects of being
charged criminally with defamation, {which was guoted with Bppraval in
Madanhire and Another v Attorney Gengraf®™|. | respectfully align mysalf
with the conclusions reached in that artic|e ag | guate extensively what was
said therein to draw a distinction between civil and criminal ks baility:

“Civll law exists to provide relief and restitutinm when ane person

harms or threatens to harm another’s private interests. Criminal |z

2¥ists to ensure retribution and protection of the public, by detaining
offenders and deterring others from offending.

For assault, /mposing imprisanment or SuspeEnsion s essantial to
protect the victims and tha public at large. Far damaging zpeech,
however, the civil law is as effective, if not more 50, in providing the
public with propartinnate protection from offendars.

Crucially, freedom of expression s constitutionally enshrined and
encouraged, as 3 life blood of democracy. The freedom to wield fists
and firearms enjoys no similar status in our analggy bebwesn assaglt
and defarnation breaks down. It is an unreliable guide g finding an
apprapriate balance between the rights to dignity and free speech.

2 2009 (2| 58K 276 {5CA
“ibid at para. 33
MEC I 14)
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It 3 alsa disputable that civit and criminal defamation impess
equivalent limitations, and that the harsher consequances of criminal
liability are neatly affset by the heavier burden of proof, There are
important differences in practice and in principle. First, 3 prosecution
targets the journalist rathar than the journal. A eivil suit is aimed
pritariy at the defendant with the degpast packets.

Furtharmers, while civil Fability may be discharged within days,
through payment or seme olher performance, criminal liability
endures longer after the sentance has been served, aor evan if the
sentence has been suspended. Criminal liahility |5 permanznt  and
pervasive, It brands the accused with @ mark so deep and indelible, it
tan be expunged only by presidential pardon. It stains avery sphere
of that person’s life. He becomes 2 criminal, and mwst dlsclose that
every time he applies for 3 job, visa or even a bank a¢count.

Even if the state does not discharge its onercus burden of oroof, the
very existence of the orime creates the risk of wrongful accusation,
investigation, prosecution and even conviction, with all the associaterd
inconvenlence and scandal, These ills can barely be corrected on
appeai, and thus crime could easily be used to cow courageous
journalists.

It is this brand of public disapproval that ciiminal law rightly casts on
murderers, ragists and thieves, precisely for its deterrent potency.
The same objective could not and should not apply to injurious speech,
the barders of which are elusive and esseatially subjective **

[20] Internationol Perspective:

Although the Supreme Court of Appeal (South Afvica) held in Hoho that

criminal defamation is not inconsistent with the Constitution of the Republic

** |bid at p £3
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[21]

[22]

of South Africa, it is important ta note that a Bill was introduced into the
Parliament 0¥ that country, its aim is o repeal the offence of crimins|
detamation. The Billis titled The Judicial Matters Amendment B of 2016,
Inits explanatory note it recognizes the chilling effect of eriminal defarmation
law on journalistic freedom of exprassion. 1t furthar racognizes the harmful

effect of criminal defamatian laws on the freedom of expression.

The African Court on Human and People's Rights (ECtHPRY handed down a
landmark judgrent in Konote v Burking Fase Government®The Court
unanimously held that the Burkina Faso government had violated Komate’s
freedom of expression as guaranteed by the African Charter on Hurnan and
People’s Rights whaen they imprisoned him on the charges of criminal

defamation.

Internofional Instruments:

In 2018, the Africon Commission passed a rasolution argulng member states
to repeal criminal defamation laws. Tha resolution declares that:

“Underlining that criminal dcfamation laws constitute a SEFious
interference with freedom of expression and impedes an the role of
the media as a watchdog, preventing journalists and media
practitioners to practice their profession without fear and In good
farth;

Expressing concern at the deteriorating press freedom in some parts
of Africa, in particular, restrictive legisfations that censor the public

M (2014) Appl. NO.ODS/2013; sme also the Kemyan cace of Ckyty 34d Anothar v Atlbrnay General and Others,
Fettlon Mo, 357 of 2016 |2007f EKLR, & February 2007 wherein the Keryan High Coury dedlared the effence of
defamation uncemstitutional.
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rghts to access information, direct attacks on journalists; their arrest
and detention; physical assault and kiflings, due to statements ar
materials published against gavernment sificials;

Commending states parties to the Afrlcan Charter that do act have,
or have completely repeaied insuft and crimingl defamation laws;

Calls on state partles to repes| criminal defamation ar insylt laws
which impade freedom of speech and to adhers to the provisions of
freedom of expression, articulated in the African Charigr, the
Ceclaration, and other regional and internatianal instrarments.. ~

[23] The United Notions Special Rapporteur on the Promotion and Protection

[24]

of the Right ta freedom of Opinion and Expression fn 2000 advanced
argument for the repeal of criminal defamation laws thus:

"Criminal defamation laws should be repealad in favour of civil |aws
as the latter are able to provide sufficient protection for raputations
and ¢riminal defamation laws reprasent a potentially sericus threat to
freedom of expression because of the very sanctions that aften
aCCormpany conviction.”

Canclusion.

The fercpeing discussion has brought to the fare the deleterious effects of
criminal defamation in section 104 read with sections 101,102 and 103 of the
Act. The means uzed to achieve the purpose of Prafecting reputation
interests, in somea instances, ave overbroad and vague in relatian to the
freaclom of expression guarantee in sactfon 14 of the Constitution.
Furthermore, having concluded that criminal defamation laws have a chilling
effects on the freedom of expression, and that, civil remediss for

reputational encroachment are more suited to red ressing such reputatianal
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[25]

harrn, | have come to the canelusicn that the extent of the above-mentionad
secttans’ encroachaent an the freedam of exprassion is “hot reasonabla and
demuonstrably justifled in 2 free and democratic soviety.” Having concluded
thus, what rematns is the relgvant srder that this court should maka, In
terms of saction 22{1) (8) of the Constitution, this court “may make such
orders, isswe such process and give such directions as it may consider
appropriate for the purpose of enforcing or secu ring the enforcement of any
of the pravisions af scetians 2 ta 21 {inclusive} of this Constltutian”, Mr.
Marcus had argusd thai the anly appropriate arder in the circumstances of
this case s to declare section 104 of the Art inconsistent with the
Canstitution and to strike it cut. | am in full agreement that section 104 and
Its ageompanying sectians should be struck down altogether, this is in view
of the fact that these sections are 3 inextricably linked, and further that, the

crime of defamation has no place in our current Constitutional dizpensatian,

C0sis:

On the stranpth of Bipwerch Trust v Registrar”, the applicant peing a
successful party against the Government, is entitlad to be paid the casts af

this applicatian,

T Blpaatel Tepst v Registrer, Genetic Resouorces apd Cthers 2009 (6] %7 232 (OC) Paras 21-23
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[26] Order:
In the resuit the following ordar is made

3] Section 104 of the Pena Code Act no.6 of 20110 together with sections 101,
102 and 103 of the same Act are declared inconsistent with section 14 of
the Constitution and, therefare invalid,

b} This declaration of invalidity shall operate with retrospective effect,

¢} The applicant is awarded the casts of this application. Such costs shal|

includa the costs conseguent upon ermploymant of Two counse| where

mwwwv

n
M. A, MOKHES| A

necessary.

| AGREE O MWy

M., MAHASE )
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